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O  F    TH  fi 

LI     F     E 

OF 

King    HENRY    the    Second. 

IN  the  fpringibl.ili^i^^ip  eleven  hundred  BOO  KII. 
and  (ixty-twOjf^Pcjpe/^^xa^^        landed  on^     '^    ■  -^ 
the  coaft  of  Provence/  ^  'He  had   been  driven 
out  of  Rome  by  the  fadion  of  Vidor^  and 
bad  taken  refuge  in  Campania,  under  the  pro- 
teftion  of  William  king  of  Sicily:  bur,  all  theAft.  Alexand* 
roads  to  that  province  being  infefted  by  the  fol-^P-  ^^o^* 
diers  ofthe  oppoiitc  party,  his  triends  and  ad-Pagit.iv.fub 
hercnts  xould  have  no  accefs  to  him  ;  which eodem  anno, 
made  him  refolve  to  depart  from  thence,  and    "0.,^.^^^^^^^ 
go  into  France,  where  he  might  a<Sl  as  fupremet.  iv.  p.  424. 
pontifF.without  moleftation.   Indeed  that  ^^^'^Z*^^\^',trtitu 
dom.  had  been  long  the  ordinary  refuge  of  popes  imp<;ratoris 
in  diftrefs;  J:he  policy  of  the  French  nation  in-  5^'^'^3»W- 
dining  their  princes  to  abet  all  the  enemies  of  tf iv*  ^  ^  "  ^ 
the  imperial  power.     As  the  paflage  was  not  Epift.Viaom 
fafe  for. Alexander  by  land,  he  wei)t  by  fea,?^^^^;^^^^^ 
and,  touching  at  Genoa  apd  fome  ocher  places, 
arrived  at  Montpellier,  where  he  propoicd  to 
V0L.IIL  B  refide, 
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BOOK  n.  refide,  foon  after  Eafter.     But  a  glW^  change 
^'       ^        had  been  made  in  the  difpofitions  of  Louis  with 
jrelatioiv  to  him  by  the  arts  of  the  qiieen  of 
France   and  the  earl  of  Champagne.     Behig 
related  to  Viftor,  and  friends  to  the  emperor, 
they  were  defirous,    if  poflible,  to  draw  the 
king  off  from  the  part  he  had  taken  with  Alex- 
ander; and  they  fo  far  prevailed,  that  he  was 
perfuaded  to  receive  an  agent  from  Viftor,  with 
an  epiftle,  in  which  that  pontiff,  on  the  encou- 
ragement they  had  given,  ventured  to  pxprefs 
very  confident  ho^es  of  his  favour.   This  letter 
is  dated  in  I*i^}p»ir^«/  3j}^/l)iiPijr?5  Eafter  Louis 
fent  the  earl  ot^^ph^njp^helKrsembaffador  ex- 
traordinary to  th^i'l^b^^^j'tpurt,  upon  a  pro- 
pofal    made  ta^J^jm;  fpom:  the  emperor  Fre- 
derick, by  the  fti6Wh.dJ^iiii»4arl,  that,  in  or- 
,der  to  reftore  the  peace  of  the  church,  they 
ihould  *hold  another  council  in  the  town  of 
Avignon ;  where,  after  impartially  rehearing 
the  caufe,    both'  popes    being   prefent,    they 
flxould   either   agree   to  acknowledge  one  of 
them,  and  thereby  end  the  fchifm,  or  depofc 
them  both,  and  ek£l  another.     I  do  not  be- 
lieve, that,  in  making  this  offer  to  Louis,  the 
emperor  really  intended* to  give  up,  or  bring 
in  queftion,  the  eleflion  of  Viftor :  but  it  was 
a  lur^  by  which  he  tried  to  induce  the  king  of 
France  to  call  a  new  council;   hoping  that 
Ale^cander  would  refufe  to  appear  before  this 
gffembly,  with  the  fame  contumacy  as  he  hac' 
before  rejeded  the  citation  to  the  council*  oi 
Pavia;    and    thai;    Louis    would    ther^upoi) 
•.  "  -  bo 
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be  irritafed  againft  him,  and  more  favour-^QQ^  ^^ 
ably  difpofed  to  liften  to  the  arguments  in  ^  • 
favour  of  Viftor.  The  fcheme  was  well  laid, 
and  very  Ikilfully  managed  by  the  earl  of 
Champagne.  He  reprefented  fo  pathetically,  and 
with  fuch  an  air  of  pious  zeal,  the  manifold 
evils  which  attended  this  fchifm,  and  how  me- 
ritorious it  would  be  to  reftore  peace  and  union 
to  the  catholick  church,  that,  with  the  help  of 
his  fifter,  whofe  charms  very  powerfully  aided 
his  eloquence,  he  obtained  from  Louis  a  corn- 
iniffion  to  go  to  the  emperor  and  treat  on  this 
matter.  Alexander,  at. his  landings  received 
intelligence  from  his  friends  of  thefe  tranfac- 
tions,  iand  heard  that  the  earl  was  fet  out  on 
his  embafly.  His  furprize  and  indignation  at 
fo  fudden  a  change,  which  was  likely  to  prove 
of  fueh  ill  confequeiice  to  him,  were  equally 
ftrong.  After  the  councils  of  Beauvais  and 
Touloufe,  he  had  never  entertained  the  leaft 
apprehenfions,  that'  his  right  to  the  papacy 
would  again  be  controverted  in  France,  or  that 
he  ihould  be  in  danger  of  finding  an  enemy  Y-^"^<>>^ 
where  he  expcded  a  proteftor.  While  he  was  ^[^gj^JJJ^^; 
full  of  uneafinefs  and  difguft,  two  ecclefiaaicks, 
of  whom  the  higheft  in  dignity  was  only  an 
abbot,  were  fent  from  Louis,  to  compliment 
him,  in  the  name  of  that  prince,  upon  his 
arrival  in  France.  He  receivcd'them  very  cold- 
ly: at  which  the  king  was  fo  offended,  thaf^ 
in  the  heat  of  his  anger;,  he  immediately  dif^^ 
patched  the  bi(hop  of  Orleans,  to  carry  a  letter 
to  the  eatl  of  Champagne,  in  which  he  faid^ 
•  B  2  that 
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BOOK  II.  that  he  repented  his  having  unadvifedly  ac- 
'  knowledged  Pope  Alexander  and  rejedled  Vic- 
tor. He  likewife  impowered  that  miniQer  to 
confent  in  his  name  to  call  a  new  council,  as 
Frederick  had  propoled,  and  gave  hina  entire 
liberty  to  fettle  all  points  relating  thereunto, 
with  a  general  affurance  of  (landing  tq  every 
thing  that  he  Ihould  advife.  Nothing  could 
be  more  welcome  to  the  earl  than  this  letter. 
Having  fuch  ample  difcretionary.  powers,  and 
fo  convincing  a  proof,  under  the  hand  of  the 
king,  of  his  beginning  to  incline  to  the  party 
of  Viflor,  he  foon  agreed  with  the  emperor, 
who  then  was  at  Pavia,  that  he  and  Louis 
ihould  meet  on  the  borders  of  Burgundy,  at 
the  town  of  St.  Jean  de  Laone,  between  Dijon 
and  Dole,  as  more  convenient  to.  both  than 
Avignon,  and  (hould  bring  with  them  to  that 
meeting  the  princes,  the  nobles,  and  chief 
ecclefiafticks  of  the  empire  and  France,,  to  re- 
examine the  merits  of  the  caufe  between  Alex- 
ander and  Vidori' who  (hould  both  be  prefent 
there  and  plead  for  themfelves/  This  affembly 
was  to  be  held  on  the  banks  of  the  Saone,  near 
the  above-mentioned  town,  in  the  year  eleven 
Jiundred  and  fifty- two.  A  certain  number  of 
the  moft  approved  knights  and  ecclefiafticks 
were  to  be  chofen  out  of  both  parties,  to  judge 
of  the  eleftion.;  and,  if  they  gave  fentence  in 
favour  of  Alexander,  the  emperor  promifed  to 
throw  himfelf  at  his  feet;  but,  if  in  favour  of 
Viftor,  the  French  monarch  was  bound,  by 
the  promife  of  his  minifter,  to  pay  the  fame 

mark 
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mark  of  veneration  to  him.     And,  incafeof^OOK  n. 
a  refufal  from  the  king  to  ftand  to  that  pro-        ^^"^'^ 
mife,  the  earl  of  Champagne  pledged  himlelf, 
by  an  oath  to  the   emperor,   that   he  would 
transfer  his  feudal  homage  from  Louis  to  him, 
and  hold  of  him  all  the  fiefs  which  he  then  held 
of  that  prince.     This  kind  of  guarantee  was 
very  frequently  given,  by  the   feudatories  of 
thofe  days,  to  the  treaties  of  fovereigns.     But 
it  is  obfervable,  that,  in  this  agreement,  there 
was  no'  mention  made   of  depofing  both  the 
popes,  andeleding  a  third,  which  undoubtedly 
had  been  thrown  out  with  no  other  intention 
than  to  induce  the  king  of  France  to  hold  the 
council.     The  earl  now  alFured  himfelf,  that, 
as  the  inclinations  of  that  prince  were  averted 
from  Alexander^  he  fliould  eafily,  by  his  in- 
fluence over  moft  of  the  knights,  who  were  , 
to  be  aflbciated  in  the  judgement  of  this  caule 
with  the  ecclefiafticks,  procure  a  fentence  for 
Vidlor.     And,  in  lome  letters  which  the  em-V.Ep1ft.53, 
peror  wrote  on  this  fubje<9:,  he  expreft  a  great**^*  utfuprL 
confidence,  that  this  council  would  end  in  the 
reception  of  Vidlor:  nay,  in  one  he  affirmed, 
that  Louis  had,  by  his  minifter,  engaged  to 
receive  him.    There  is  alfo  an  epiftle  from  that^*^P^^'5°* 
pontiff  himfelf,  dated  the  eighth  of  the  kalends 
of  July,  by  which  it  appears,  that  two  agents 
were  fent.  by  him  to  Louis,  in  the  charadter  of 
i^uncios,  or  legates,  about  this  time.     Alex- ^'^P^*' ^5* 
ander  had  therefore  more  reafon  to  be  alarmed 
than  ever  before,  and  found  it  neceffary  to  ufe 
bis  utmoft  endeavours  to  footh  that  king,  arid 
B  3  ~  regain 
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BOOK   Il-reglin  his  favour.     He  had  ftiil  in  the  French 
*  court  fbme  powerful  friends,  particularly  one 

of  the  brothers  of  Louis,  who  had  lately  been 
franflated  from  the  bifhoprick  of  Beauvais  to 
the  metropolitan. fee  of  Rheims:  yet  he  could 
not  prevail,  by  any  mediation,  to  hinder  Louis 
from  keeping  the  promife  he  had   made  to  a 
prince  of  fuch  dignity  and  power  as  the  empc^- 
ror,  who,   he  knew,  would  not  bear  to  be  tri- 
fled with  in  a  manner  injurious  to  his  honour^ 
V.  Hugon.    jje  therefore  fet  out,  to  go  to  the  place  ap- 
Duchefn'er«  pointed  for  their  meeting.     Alexander,  who 
Aa.Alcxand.had   removed  in   June   from    Montpellier   to 
u^Vu^'aT"'''^'^^  in  Auvergne,  wxnt  to  meet  him  on 

\.etiamPagihis  road,  at  the  priory  of  Souvigny,  in  the 
lit  fupra.  province  of  Bourbon,  There  they  conferred, 
and  Louis  vehemently  prefled  him  to  go  to 
the  council.  He  pleaded  apprehenfions  qf  dan- 
ger to  his  perfon  from  the  power  of  the  empe- 
ror: nor  would  he  be  fatisfied  with  any  fecu< 
rities  offered  by  tlie  king ;  who,  at  lafl  grow- 
ing angry,  faid  it  was  very  furprizing,  that 
one,  who  was  confcious  of  the  juftice  of  his 
caufe,  iliould  avoid  to  be  prefent  at  hearing 
the  teftimonies  of  his  owii  innotence.  Never-i 
thelefs  ^Alexander  continued  inflexible,  *^  Be- 
^'  caufe  (fays  Baronius)  it  feemed  an  indignity^ 
*'  and  contrary  to  the  decrees  of  the  fathers 
*'  of  the  church,  that  the  moft  holy  pontiff^ 
"  and  the  fupreme  fee,  (hould  fubmit  to  be 
^<  judged  by  any  human  authority.** 

The  earl  of  Chanipagne  had  forefeen,  and 
counted  upon  tbi^^  in  the  plan  which  he  had 

formed 
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formed  for  the  fervice  of  Vi^or.  After  a  con-^O^K_H. 
fercnce  of  two  days,  Alexander  would  yield  '  '  ■•' 
to  nothing  naore  than  to  fend  fome  of  his  car- 
dinals with  Louis  to  the  council^  not  to  plead 
his  caufe,  but  only  to  declare  his  unqueflionabld 
tight  in  the  face  of  the  world.  There  was 
much  dignity  in  this  conduct :  but  he  ran  a 
great  ri(k,  and  might  have  been  ruined  by  it,; 
if  fortune  and  the  king  of  England  had  not 
been  his  friends.  The  latter  was  ufed  very  ill 
by  the  king  of  France  in  this  bufinefs.  He  had 
agreed  with  that  prince  in  acknowledging  Alex-, 
andcr;  whole  right  had  been  folemnly  judged, 
and  uqanimoufly  approved  of,  in  a  council 
held  by  them  both :  nor  does  it  appear  that  the 
defign  of  rejudging  it  now,  before  another  coun- 
cil, had  been  either  concerted  with  Henry, 
or  communicated  to  him,  except  by  a  general 
notice,  given  to  all  the  vafl'als  of  France,  that 
fach  a  council  was  fummoned.  For  thefe  rea- 
foris  he  neither  intended  to  go  hinifcif  thither^ 
nor  did  he  fend  to  it  any  of  his  barons  or  bilhops* 
Alexander  knew  this,  and  it  greatly  encouraged 
him  not  to  comply  with  the  defire  of  Louis. 
When  that  king  arrived  at  Dijon,  the  earl  of 
Champagne  met  him  there,  and  informed  him 
diftinftly  of  what  was  ftipulated  in  the  treaty 
with  the  enGiperor,  He  expreft  great  relent- ' 
ment  at  the  earl's  having  engaged  him  fo  far 
to  that  prince,  denying  that  he  had  given  him 
any  authority  for  it.  The  earl  appealed  to  tha 
biihop  of  Orleans,  who  not  daring  to  make  4 
politive  anfwer,  he  then  produced  to  Louis  his 
B  4  OW4 
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BOOK  If.  own  letter.  Againft  the  ftrcngth  of  this  evi- 
^^  ■■ ''  •  ''  ;dence,  the  king,  it  feems,  had  nothing  to  reply : 
but,  being  diftrefled  by  the  obftinacy  of  Alex- 
iander,  and  yet  unwilling  to  renounce  him  (for 
the  difcourfes  of  that  pontiff  had  made  no  little 
.  impreflion  upon  him),  he  would  have  been  glad 
to  free  himfelf  by  difavowing  his  minifter. 
This  neceflarily  occafioned  a  good  deal  of  heat 
and  ill  temper  on  either  fide,  which  turned  very 
much  to  Alexander's  advantage ;  for,  in  pro'^ 
portion  as  Louis  was  difpleafed  with  the  earl, 
he  grew  more  averfe  from  Viftor.  When  the 
day  which  had  been  fixed  for  the  conference 
came,  the  emperor  and  that  pontiff  appeared 
upon  th^  bridge  of  St,  Jean  de  Laone,  which 
was  the  boundary  that  feparated  the  Imperial 
from  the  French  dominions ;  but  finding  neither 
J  Louis  nor  Alexander  there,  and  underftandtng 

that  the  latter  had  rcfolved  not  to  come,  they 
prefently  retuirned  to  the  emperor's  camp,  with 
bitter  complaints  that  the  king  had  broken  his 
faith.  After  their  departure  Louis  came, 
and  propofed  to  fome  deputies,  left  to  confer 
with  him,  a  prolongation  of  the  time  affigned 
in  the  convention  for  holding  the  council,  be- 
caufe  th^  ternis  of  the  agreement  made  in  his 
y.  auftow  j^ame  had  not  been  properly  explained  to  him 
ciut.ur  up.  ^-^  ^^^  preceding  day,  audit  would  be  indecent- 
to  conclude  fo  haftily  an  aifair  of  fuch  moment* 
The  deputies  had  no  power  to  grant  this  pro-  * 
longation ;  but,  the  next  morning,  in  the  palace 
of  the  diike  of  Burgundy,  where  he  lodged, 
the  earl  of  Champagne  declared  to  him,  that, 

as 
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as  the  covenant  made  with  the  emperor  had  not  BOOK  ir. 
been  fulfilled,  he  thought  himlelf  bound;  by^"  v— ^ 
the  oath  which  he  had  taken,  to  transfer  his 
homage,  and  all  the  fiefs  he  held  in  France,  to 
that  prince:  but  he  had  obtained  from  his  Im- 
pwial  Majefty  a  delay  of  three  weeks,  on  thcfe 
conditions,  that  the  king  (hould  engage,  and 
give  hoftages  to  the  emperor,  that  he  would 
come  on  the  day  appoinCed,  and  bring  with  him 
Alexander;  and  moreover,  that  he  would  hear 
the  caufe  of  both  parties,  and  acquiclce  in  the 
judgement  of  thofe  good  men  of  the  empire 
and  of  France,  to  whom  the  decifion  of  it 
(hould  be  referred,  or  elfe  deliver  himfelf  up 
at  Befancon  a  prifoner  to  the  emperor. 

Thefe  were  hard  terms :  but  Louis  was  not 
in  circumftances  to  refufe  or  dilpute  them. 
For^  befides  the  damage  he  would  have 
brought  on  himfelf  and  his  kingdom,  by  lofing 
the  homage  and  feudal  territories  of  the  earl 
of  Champagne,  he  was  afraid  that  the  emperor 
Ihould  declare  war  againfl:  him,  and  break  into 
Burgundy,  by  a  fudden  attack,  which  he  was 
very  ill  able  at  that  time  to  refift.  For  he  had 
brought  with  him  many  bilhops,  but  few 
barons  or  knights ;  whereas  -all  the  nobility 
of  the  empire  had  attended  the  emperor's  Ibm- 
mons,  and,  under  the  name  of  a  council, 
.qompofed  in  reality  a  moft  formidable  army. 
The  king  therefore  was  conftrained  to  yield  to 
all  the  conditions  which  Frederick  had  prefcri- 
bed,  and  gave  for  his  hoftages  the  duke  of  Bur* 
guad^,  the  earl  pf  Flanders,  and  the  carl  of 

Neverst 
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pooKll>I>Jevftrs4  He  now  feemed  neceffitated,  either  ' 
^■""""^'"'"^  to  concur  with  the  council  in  acknowledg- 
ing Vi<3:or,  if  they  (hould  decide  for  that 
pontiff,  which  appeared  hardly  doubtful,  or 
expdfe  his  realm  to  fuch  calamities  as  might 
even  intimidate  the  zeal  of  a  bigot.  But,  be-^ 
fore  the  time  came  for  his  meeting  the  emperor 
4rid  holding  the  council,  a  letter  from  Alex* 
ander  revived  his  fpirits.  That  pontiff,  whom 
be.had  informed  of  the  treaty  he  had  made,  and 
the  obligation  he  was  under  of  bringing  him 
to  the  council  at  the  end  of  three  weeks,  im- 
mediately applied  to  the  archbilhop  of  York 
etnd  the  two  Norman  bifhops  of  Lifieui  and 
3£vreux,  whom  Henry  had  fent  to  attend  him, 
V.DuchcfiJc^^j  befouffht  them  to  employ  all  their  credit 

torn.  IV.  ,  ,        ,       o     .  •      1  •     1     1     I  /•  1  •  •  /•    . 

j;|)ift./o.  With  that  prince,  m  his  behalf^  at  this  cnfis. 
No  peace  being  yet  made,  and  the  behaviour 
of  Louis  having  been  for  fome  months  very 
unfriendly  towards  him,  Henry  had  not  dif- 
banded  his  army.  Alexander  implored  him  to 
advance  with  that  army,  as  faft  as  he  could,  j 
towards  Dijon,  and  by  a  timely  afliOance  de*  j 
liver  his  liege  lord,  and  the  pope  he  had  ac-  J 
knowledged,  from  being  oppreft  by  tl^e  force  1 
of  the  emperor.  Inllead  of  liftening  to  the 
voice  of  relentment,  which  might  have  perlua- 
^d  him  to  leave  the  king  of  France  under  the  j 
difficulties  he  had  brought  on  himielf,  by  ad-»  i 

ing    feparately   from    him,    and   agamll   his         I 
opinion,  be  gladly  embraced  the  occafion  of 
fer^ing  that  monarch. and  recovering  his  affec- 
tion, whik^   at  the  fame  time,  he  laid  the         j 

highefi         i 
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higlieft  obligation  imaginable  upon  Alexander^BOOKif^ 

whofe  caufe  he  had  efpoufed.    Accordingly  h6  -     '       ■" 

marched  with  the  utraoft  expedition,  taking 

his   road   through   Berry,    where   Alexander 

then  rcfided.  When  he  was  come  within   ih^ 

diftance  of  two  or  three  days  from  Dijon,  hd 

fent  forwards  fome  of  his  fervants,  to  notify 

his  approach,  and  defined  that  pontiff  to  difpatcn 

them  to  Louis,  with  the  ftrongeft  aflurances  of 

his  readinefs  toexpofe  himfelfto  all  dangers,  foi? 

the  honour  and  ferviceqf  that  monarch.  Alex-- 

ander  immediately  fent  them  to  Dijon,  with  i 

letter  to  Louis,  exhorting  him  to  receive  themy  g  -a  -  ^ 

as  their  meffage  deferved,  to  thank  their  mafter  utVu^j,'    ' 

for  fo  ieafonable  and  fo  afFedionatc  an   offer, 

and  without  delay  to  accept  it»     They  found 

him  difpolcd  to  follow  this  advice  with  moften* 

tire  fatisfadion.   The  harfh  and  o£fenfive  ufage 

he  had  received  from  the  emperor   made  him 

confider  that  prince  as  an  enemy,  who  meant 

injurioufly  to  obtrude  a  falfe   pope  upon   him 

by  force  of  arms.     He  therefore  prefled   thd 

king  of  England,  who  alone   could   prefervd 

him  from  the  terror   of  that  force,  tp   haften 

to  his  fuccour.     While   this  negociation  wa$ 

on  foot,  there  began  to  be  a  tamine  in  thi$ 

emperor's  camp;  the  country  about  it  not  fur-V.auftemi  ' 

nilhing  provifions  fufficient  forfuch  a  number  ^^^^•:"'^"^* 

ofperlons  during  fo  long  a  time,  and   no  ma** 

gazines  having  been  formed  to  lupply  them,  a$ 

he  did  not  exped  that  the  bufinefs  Upon  which 

fee  brought  them  thither  would  have  been  fo 

delayed.     Thisj  together  with  th^  intelligence 

of 
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BOOK  11.  of  Henry's  approach,  made  him  take  a  reiblu- 
•         tion  to  return  into  Germany,  without  meeting 
the  king  of  France,  or  holding  the  council. 
V,  Aft.  Alex.  \y^  arc  told  that,  in  order  to  vindicate  his  in- 
*;  tended  departure,  he  lent  his  chancellor,  the 

archbifliop  of  Cologne,  to  fay  for  him  to  Louig, 
that  it  belonged  to  no  prelates,  but   thofe  of 
the  holy  Roman  empire,  to  judge  of  the  elec- 
tion of  a  biftiop  of  Rome;  and  confequently 
the  king  and  clergy  of  France  had  only  a  right 
to  be  prefent  and  hear  their  decidon.     Or  (as 
X'^"^^'     J  another  contemporary  author  relates  it)  thearch- 
Ducbcfcc     bilhop  denied,  that  the  emperor  had  ever  ob- 
liged himfelf  to  admit  any   partners  in  judg- 
ing a  caule  which  concerned  the  church   of 
Rome ;  that  fee  being  wholly  under  his  own 
jurifdidion.     But  whatever  claim,  either  the 
,    emperor,  or  the  prelates  of  the  empire,  might 
have  to  an  exclufive  authority  in  this   matter, 
Frederick  himfelf  hadgiven  it  up,  by  proposing 
this  council.     For  he  and  the  empire  had  be- 
fore de^cided  the  queftion  in  favour  of  Vidor ; 
nor  was  there  any  occafion  to  dclire   the   king, 
and  prelates  of  France  to  affemble  a   council 
upon  the  fame  dilpute,  if  they  had  properly  no 
cognifance  of  it.     Even  in  the  letters  that  the 
V.Epift.       emperor  wrote,  to  invite  foreign  bilhopsto  the 
Frcii.ap.       council  of  Pavia,  he  had  exprcft  his  intention, 
Radcvic.       f  hat  it  Jhould  be  declared  in  his  prejkncej  by  their 
ju/i  judgment 9  which  of  the   two  popes   had  a 
right  to  the  government  of  the  univerjal  church. 
Jf  therefore  he  now  claimed  an  exclufive  pre- 
rogative to  judge  for  himfelf,  or  by  the  pre-. 

iates 


OF  KING    HENRY   II.  13 

lates  of  the  empire  alone,  upon  the  elcftion  ofBOOK  ll« 
a  biftiop  of  Rome^  he  afted  in  contradiftion  to  ' 
all  his  former  conduft,  as  well  as  to  the  engage- 
xnents  he  had  taken  with  Louis,  through  the 
intervention  of  his  friend,  the  earl  of  Cham- 
pagne, And  one  can  hardly  believe  that  fo 
wile  a  prince  would  have  cholen  to  incur  the 
reproach  of  fuch  inconfiftcncy,  when  he  had  fo 
good  a  reafon  to  excufe  his  fudden  departure 
as  the  famine  in  his  camp.  There  is  a  ftrong 
probability  that  he  quitted  the  neighbourhood 
of  St.  Jean  de  Laone  before  the  day  appointed 
for  holding  the  council;  for,  otherwife,  he 
would  have  had  a  ftill  better  plea,  namely, 
the  abfence  of  Alexander,  who  remained  in  the 
monaftery  of  Bourgdieu  in  Berry,  notwith- 
ftanding  the  afl'urances  which  Louis  had  given, 
that  he  would  bring  him  to  appear  before  the 
council:  and  in  that  cafe  the  king,  not  the 
emperor,  would  have  broken  the  articles  of  the 
compact  between  them  ;  nor  CQuld  the  former 
have  recovered  his  hoftages,  without  .yielding 
up  his  own  perfon  in  their  ftead,  or  joining 
with  the  emperor  to  condemn  and  depole  Alex- 
ander, on  account  of  his  non-appearance^ 
Perliaps  indeed  that  pontiff  might  have  ventured 
to  come  under  th6  guard  of  King  Henry  :  bur, 
35  it  was  contrary  to  his  former  declarations,  it 
is  nnuch  more  probable  that  he  would  have  per* 
lifted,  in  not  fubmltting  himfelf  to  the  judica* 
ture  of  thisaflembly.i  Certain  it  is,  that  the 
retreat  of  Frederick  and  his  army  extricated  both 
i^is  holinefs  apd  the  king  of  France  from  fuch 
'  difficul- 
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BOOK  H>  difficulties  as     they  could  hardly  have  fur- 

'         mounted ;  and  that  retreat  was  no  lefs  owing 

to  the  king  of  England's  approach,  than  to  the 

want  of  provifions  in  the   emperor's  camp« 

Henry,  finding  that  the  firft  news  of  his  being 

on  his  march  hadefFcdually  anfwered  his  pur^ 

pofe,    advanced   no  further  than   Bourgdieo, 

where  Alexander,  on  whofe  head  he  had  fi^ 

the  triple  crown,  received  him  with  the  ac- 

Jcnowledgements  due  to  a  fervice  of  fuch  mighty 

importance.     Nor  was  Louis  lefs   fenfible  of 

his  own  obligation  to  him  in  this  afFair.     He 

felt  it  fo  ftrongly,  that  it  effaced  from  his  mind 

all  the  impreffions  which  had  been  made  againft 

Cbrori.         that  prince  by  the  intrigues  of  his  enemies. 

p.^997-        They  both  had  foon  afterwards  a  njeeting  with 

Baronii       -  Alexander  at  Touci  upon  the  Loire,  where  the 

fnTi'i6*    ^^^  ki^gs,  walking  afoot  on  each  fide  of  his 

Hiftoirc        horfe,  held  the  reins  of  his  bridle,  and  led  him 

tfAiicraagnc,  ^^  ^  pavilion  which  was  prepared  to  receive 

•odcmaano.  them}    j1  fpeSactt  (fays   Baronius)  ta  Goitj 

ange/sj  and  men^  fuch  as  had  not  yet  been  feen 

in  tl^  world!  It  was  indeed  aftoijifliing  :  but 

the  emperor  himfelf,  by  the  bigotry  of  the 

times,  had  been  compelled  to  fubmit  to  a  like 

\  humiliation.    For,  at  the  ceremony  of  his  firft 

reception  in  Rome,    he  held    the  ftirrup   of 

Adrmn  the  Fourth,  much  againft  his  own  will, 

after  a  long  and  very  warm  difpute  with  that 

pontiff.     It  is'faid  that,  having  held  it  on  the 

wrong  fide  of  the  horfe,  and  being  admoniflied 

of  his  error  by  the  pope,  he  made  anfwer,  that 

bis  ignorance  mu/i  be  e^cufid^  as  he  bad  never 

^  before 
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before  done  the  office  of  a  groom.  When  theBOOK  IL 
veneration  for  the  papacy  was  carried  fo  high,'  '^^^'"^ 
and  fuch  a  kind  of  idolatry  was  paid  to  the 
perfons  of  the  bifhops  of  Rome,  even  by  the 
greateft  princes,  a  ftory,  which  Baronius  hasv.BarotuAiu 
related  in  his  annals  under  this  year,  will  not ^^J*^"^*  ^"'^ 
feem  incredible.  He  fays,  that,  when  Alex*^]j65,'4^. 
ander  made  his  firft  entrance  into  Montpellier, 
among  the  Chriftian  nobility  that  attended 
him  on  his  way,  in  a  folemn  proceflion,  there 
was  a  Saracen  prince,  or  emir,  who  reverently 
came  up  to  him,  and  kifled  his  feet,  he  being 
on  horfeback ;  then  knelt  down  before  hinty  ana 
bowing  his  head  adored  him  as  the  holy  and 
GOOD  God  OF  THE  Christians.  He  does 
•not  tell  us  that  Alexander  in  any  manner 
reproved  him  for  his  blafphemous  error;  but, 
oil  the  contrary,  takes  notice,  that  he  fhewed 
him  extraordinary  kindnefs;  and  adds,  that 
all  who  faw  it  were  filled  with  great  admira- 
tion, and  applied  to  the  pope  the  words  of  the 
prophet  David,  All  the  kings  of  the  earth  Jhall 
worjhip  him  J  end  all  nations  Jhall  ferve  him. 
Thus,  in  that  age  of  ignorance  and  credulity, 
-did  (uperftition  even  deify  the  bi(hop  of  Rome ! 
but  it  is  ftill  a  more  (hocking  impiety,  that  a 
learned  cardinal,  who  lived  in  the  feventeenth 
century,  (hould  relate  fuch  a  fa€l  without 
cxprefling  the  leaft  difapprobation  of  it ; 
nay,  rather  with  an  air  of  complacency  and 
applaule. 

During  this  conference,  Alexander  aded  as  Chnm.Norm. 
mediator  between  Louis  and  Henry,  and  ob-P*  ^^* 

tained 
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BOOK  II-  tained  a  peace  for  the  latter,  without  the  refti- 
^  ^  ;^  tution  of  the  forts  on  the  river  £pte,  or  any 
other  facriiices  made  by  him  to  Louis*  .Grati« 
tude  and  good  humour  had  entirely  expelled 
from  the  mind  of  this  monarch  all  thofe  fenti- 
ments  of  refentment,  or  political  jealoufy, 
which  had  engaged  him,  with  more  hea't,  than 
reafon  or  difcretion,  in  the  late  war.  He  now 
faw  the  king  of  England  in  no  other  light, 
than  as  the  deliverer  of  him  and  the  church 
from  a  ftate  of  captivity :  nor  was  he  able  to 
refift  the  interceffions  of  one,  who  flood,  as  he 
imagined,  in  the  place  of  St.  Peter.  It  was 
alfo  a  great  advantage  to  Henry's  affairs  in 
Frapce,  that,  by  means  of  the  late  tranfaftions, 
the  earl  of  Champagne  had  loft  his  credit  with 
Louis.  And  probably  Henry  might  have 
•  gained  a  greater  afcendant  than  ever  over  the 
counfels  of  that  king,  if  he  had  never  quarrel- 
led with  the  church  and  Becket.  But  it  will 
appear  by  the  fequel  of  this  hiftory,  that  no 
fenfe  of  obligation,  nor  ties  of  friendfliip,  could 
reftrain  or  mitigate  the  fury  of  religious  zeal 
in  a  bigot  fo  warm  as  Louis,  who  was  trans- 
ported, by  the  hatred  arifing  from  thence, 
even  to  a<3:s  of  hoftility  the  mofi  repugnant  to 
morality  and  natural  juftice. 
Chron-Norm..  Abput  this  time,  Henry  received  an  extra- 
"P^a-  ordinary  embafly  from  the  Mahometan  king 
of  Valencia  and  Murcia,  with  a  moft  fplendid 
jrrefent  of  gold,  (ilk,  horfes,  camels,  andothe^r 
valuable  commodities,  the  produce  of  Africk  or 
the  £a(l.    1  find,  in  (ome  of  the  Spanifh  hiflo- 

rians. 
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tlans,  that  Raymond,  earl  of  Barcelona,  and  BO  OK  II* 
regent  of  Artragon,  aflifted  this  prince  againft' 
the  Miramolin,  or  chief  of  the  Moors  named 
Almohad^s,  whofe  arms  he  had  di'awn  upon 
himfelf  by  refufing  to  pay  him  the  obedience  to 
which,  the  other  Mahometans  in  Spain  had 
fubmitted*  It  was  the  intereft  of  the  Chriftians 
to  fupport  thefe  lefler  princes  againft  that  great 
potentate ;  and  therefore  Raymond  a£led  wifely 
in  miakihg  this  league.  As  his  dominions  were 
contiguous  to  the  dutchy  of  Aquitaine,  the 
king  of  Valencia  might  hope  to  obtain  ibmc  ad* 
vantage,  by  connefting  himfelf  alfo  in  fricnd- 
fliip  with  Henry,  whofe  alliance,  together  with  - 
that  of  the  Arragonefe  and  the  Catalans,  would 
add  much  to  his  ftrength  in  the  very  difficult 
war  he  had  to  fuftain.  This,  I  prefume,  was 
the  real  niotive  of  this  expcnfive  cmbafly  ;  to 
which  the  Englifh  monarch  made  a  proper  and 
becoming  return,  by  fending  him  prefents  of 
ftill  a  greater  value,  with  afliarainces  of  a. reci- 
procal regard  and  efteem :  but  we  are  not  in- 
formed that  he  gave  him  either  money  or  troops  J 
nor,  indeed,  that  the  embafladors  applied  to 
him  dire<ftly  for  any  fuch  afliftance ;  the  inten- 
tion of  their 'mafter  being  only  to  lay  a  foun-» 
dation  of  amity,  on  which  he  might  afterwards 
ground  a  requeft  of  that  nature.  It  is  not  un- 
likely, that,  in  confequence  of  this  intercoufe, 
a  trade  might  be  fettled  between  the  Moors  of 
Valencia  and  Murcia  and  Henry's  French 
fubjeds,  elpccially thofe of  Aquitaine:  for  tho 
Vol.  III.  C  wifdom 
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OOK  II.  wifdom  of  that  prince  would  naturally  teach 
^       ^^'~"^him,  that  a  treaty  of  commerce,  which  might 
open  to  his  people  any  new  fburce  of  wealth, 
was  equivalent  to  a  conqueft.     He  gained  at 
Jeaft  this  benefit,  from  the  advances  made  to 
him  by  the  king  of  Valencia,  that  it  added  to 
the  veneration  his  fubjefts  had  for  him,  to  fee 
the  prince  of  a  remote  and  infidel  nation  thus 
follicit  his  friendfhip.     Nothing  more  afFeSs 
the  minds  of  the  people  than  a  novelty  of  this 
kind :  and  whatever  raifes  the  reputation  of  a 
king  increafes  his  power. 
Gcrv.  Chron.     During  the  courfe  of  thefe  various  affairs  in 
i\ib^nn.iisi'Yr^ncCy  Henry  had  loft  a  very  affectionate  friend 
and  fervant  in  England,     Theobald,  the  old 
archbifhop  of  Canterbury,  died  in  April,  eleven 
hundred  and  fixty-one.      We  have  a  letter, 
which  he  fentthejyear  before  to  that  monarch, 
V.Tohan,     an^  wherein  he  mpft  pathetically  exhorts  and 
Sanib.  epift.  implores  him  to  return  to  his  kingdom,  which 
*^'  wanted  and  earneftly   defired    his    prcfence. 

«  May  it  pleafe  your  maje/iy  (fays  the  good 
"  prelate)  to  return  to  your  own  tectdiar  people^* 
by  which  expreffion  he  intended  to  infinuate  to 
him,  that  the  people  of  England,  who  had  no 
Other  fovereign,  were  better  entitled  to  his  af- 
feftion  and  care,  than  the  Normans  or  any  of 
his  fubjefts  in  France.  And,  after  having  laid 
before  him  other  reafons  of  importance,  which 
might  hiduce  him  not  to  ftay  any  longer 
abroad,  he  mentions  his  own  defire  to  fee  him 
again  before  he  died.  The  expreffions  he  makes 

ufe 
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life  of  are  very  afFefting.    *^  My  flefh  (fays  he)B60lt  It 

^^  is  confumed,  and  my  foul  is  on  the  point  of       *'  " 

**  departing  from  ray  body  j  but  it  ftill  lingers 

**  in  hope  and  defire  of  your  coming.     It  re- 

**  fufes  to  hear  the  call  of  nature ;  nor  will  it  fuf- 

^*  fer  mine  eyes  to  clofe,  till  they  have  had  the 

*^  fatisfadion  of  beholding  your  face/*  Henry 

had  a  heart  moft  tenderly  fenlible  to  the  kind* 

hefs  of  his  friends,  and  did  not  think  it  beneath 

the  dignity  of  a  king  to  love  a  faithful  fervant. 

Nor  was  he  ever  unmindful  of  the  duty  hd 

owed  to  his  fubjefts  in  England :  but  his  new 

quarrel   with   Louis,  and  the  incidents  that 

arofe    with   relation   to  the  fchifm  between 

Alexander  and  Vidor,  confined  him  in  France 

againft    his    will ;    fo   that,    unhappily,    the 

good   archbifhop   died  without   having    feeil 

him. 

The  fee  of  Canterbury  being  thus  vacant,  it 
was  a  point  of  the  utmoft  confequence  for  the 
king  to  confidef ,  whom  he  (hould  raife  to  that 
dignity;  as  he  had  now  a  purpofe  of  i^eftrain- 
ing  the  licentioufncfs  of  his  clergy,  and  bring-  .    , 

ing  them  under  the  coercion  of  the  civil  autho- 
rity, from  which  the  weaknefs  of  government, 
and  the  encroachments  of  the  papacy,  during 
the  reign  of  his  predeceflbr,  had  let  them  freci 
To  render  this  ^rduous  work  lefs  difficult  td 
him,  he  wanted  a  primate,  upon  whofe  prin-* 
ciples  and  afFeftion  he  might  depend  *  who  was 
ho  bigot ;  who  perfeftly  underftood  the  right* 
of  the  ftate,  and  would  dare  to  fupport  hini  ini 
aflfetting  them,  againft  the  immoderate  preteu^ 
.   /G  a  fiona, 
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B  o  o K  IL  fions  of  Rome.     He  thought,  that  in  Becket  he 

•         faw  all  thefe  qualities,  and,  perhaps,  only  in 

hinl :  it  being  no  eaiy  matter  to  find  fuch  a 

perfon  among  his  clergy.     Him  therefore  ha 

]:erolved  to  advance  to  that  dignity  at  this  cri* 

tical  time.     Becket  himfelf  much  defired  it,  if 

we  may  believe  Gilbert  FoJiot,  biihop  of  Lon^ 

V  E  'ft  s   ^^"*  ^^^  ^^  ^  letter  which  he  wrote  to  him. 

Thorn!  in Co-^ftcrwards  on  another  occafion,  affirms,  that 

diice  Cotton.  «  his  eycs   were .  watchfully  fixed  upon  the 

SlhcA^'  "  archbiflioprick  before  Theobald  died,  and 

peudiz  to  the^^  that  he  did  all  he  could  to  fecure  it  to  him-. 

next  book.    4t  felf  on  that  event;'*     As  this  prelate  then, 

poffeflfed  the  confidence  of  the  king,  he  mighty 

be  aiTured  of  this  fad  from  the  mouth  of  that 

prince ;  and  without  fuch  information,  or  rather 

very  ftrong  evidence,  it  is  not  probable  ^hat  hs^ 

would  have  ventured  to  charge  Becket  with  it 

Hcribcttoi    in  fuch  pofitive  terms.     Some  friends  of  the 

Ly*^  Joan  ^^"^^>  ^^^  ^^^^^  accounts  of  his  life,  aflert  in- 

Sariftcr.  in'  dccd,  that,  when  Henry  firft  acquaij^ted  him 

^"f  ^^:  with  his  intention  to  make  him  archbiflwp,  he 

k^o.'      ^'  g^ve  that  monarch  a  fair  warning,  ^*  that  it 

*'  would  certainly  produce  a  quarrel  betvveea 

*<  them ;  becaufe  his  confcience  WQuld  not  al- 

♦'  low  him  to  fuffer  many  things,  which  ha 

**  knew  the  king  Would  require,  and  even  al- 

*^  ready  prefumed  to  do,  in  ecclefiaftical  m»t- 

*<  ters/'      They  add,    that,    as   he  forefaw, 

that,  by  accepting  this  offer,  he  (hould  lofe 

the  favour,  either  of  God,  or  of  the  king,  he 

would  fain  have  refufed  it,  and  was  with  greajt 

difficulty  prevailed  upon  to  accept  it  by  the 

.  pope*$ 


in 
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pope^s  legate.     But  that  any  part  of  the  apoIo-BOOKn, 
gy  for  him  is  true  I  greatly  doubt ;  as  it  ftands        " 
contradiiftcdby  the  affirmation  of  Foliot,  which 
in  this  particular  is  an  evidence  of  far  greater 
credit  than  the  word  of  Becket  himfelf ;  and  as 
it  ill  agrees  with  the  methods  which  were  unde- 
niably taken  to  procure  his  election  ;  methods 
he  muft  have  known  to  be  very  inconfiftent 
with  the  canons  of  the  church  and  what  was 
then  called  its  freedom.     Nay,  even  thofe  bio- 
graphers  themfelves  acknowledge,    that   oncV.  Johan.  m 
reafon,  which  induced  Henry  to  promote  him^^^dmM'l 
to  Canterbury,  was,  becaufe  he  hoped ^  fhaty  iy^xkS.T. 
his  means  J    he  Jhould  manage  ecclefiafitcaU    ^jP^pfi^'Cpi** 
nvell  as  fecular  affair Si  to  his  own  fatisfaSiion. 
Indeed  no  other  rational  motive  can  be  found. 
For,  why  (hould  not  that  prince,  who  always 
cbnfidered  propriety  and  decency  in  beftowing 
preferments,  have  chofen  one  of  his  bifhops  to 
be  placed  at  the  head  of  the  Englifli  church, 
rather  than  a  man  not  yet  in  priefts  orders,  a 
courtier,  and   a   foldier  ?    Nothing  could  in- 
cline him  to  make  fo  extraordinary  and  fo  ex- 
ceptionable a  choice,  which  he  might  be  fure 
would  give  offence  to  the  body  of  the  clergy, 
and  fcandalizc  many  even  of  the  laity  in  his 
kingdom,  but  a  firm  confidence,  that  he  (hould 
be  moft  ufefully  affifted  by  Becket  in  the  im- 
portant reformation  he  meant  to  undertake; 
Nor  is  it  credible,  that  he  (hould  not  have  re- 
vealed his  intentions,  concerning  that  affair,  to 
a  favourite  minifter,  whom  he  was  accuftomed  i 

to  truft,  without  refervc,  in  his  moft  fecret '  • 

C  3  counfelst 
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BOOK  II.  cotinfels.     But  if  fuch  a  declaration  had  been 
"*     ""^made  by  that  minifter,  as  the  above-mentioned 
hiftorians  would  have  us  believe,  can  virc  fup- 
pofe  that  a  king  fo  prudent  as  Henry  would  have 
forced  him  into  a  ftation,  in  which  he  certain* 
ly  would  do  him  no  fervice,  but  might  have 
it  in  his  power  to  be  exceedingly  troublefome 
to  him?  It  was,  undoubtedly,  by  quite  a  dif- 
ferent language  that  the  ufual  fagacity  of  this 
prince  was  deceived,  f    Nor  indeed  could  the 
mod  jealous  and  penetrating  eye  have  difcover- 
ed  in  Becket,  before  he  was  elefted  archbifhop 
of  Canterbury,  any  marks  of  an  enthufiaftick 
or  bigoted  zeal;  but  feveral  indications  of  a 
contrary  temper,  and  differeiit  principles,  had 
appeared  in  his  condudt,     I  (hall  mention  only 
two,    which  are   very   remarkable.      In  the 
third  year  of  this  reign,  a  caufe  had  been  tried 
V.Concil.     before  the  king;  concerning  the  exemption  of 
t.  ii.  p.  431.  Battle-abbey  m  buliex  from  the  jgrifdicxion  or 
fub  ann.       ^^e  biftiop  of  Chichefter  ;  upoii  which  occafion 
y^'^'  that  prelate,  to  invalidate  the  charter  of  WiU 

liam  the  Conqueror,  whereby  the  exemption 
in  queftion  had  been  granted,  afferted  that  no 
layman,  nor  even  a  king,' had  power  to  give 
any  ecclefiaftical  dignities  or  privileges  to  a 
church ;  and  that  none,  conferred  in  fuch  a 
manner,  could  ever  be  valid,  without  the  al- 
lowance and  confirmation  of  the  pope.  Henry 
reprimanded  him,  with  a  great  deal  of  fpirit, 
*  for  advancing  this  doftrine,  faying,  that  "  out 
**  of  regard  to  the  papal  authority,  which  was 
*^  4(rlved  from  the  m(re  conce^om  of^  men^  he 

^f  argued 
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argued  agalnft  the  royal  authority,  which  BO  OK  ir. 
was  granted  by  God,  in  violation  of  his  ^^~^ 
oath  of  allegiance ;  for  which  offence  he  (the 
king)  expefted  and  required  him  to  be  ready 
"  to  anfwer  according  to  law ;  and  called  oa 
the  whole  afl'embly  to  do  juftice  againft  hini, 
*'  as  one  who  endeavoured  to  deprive  his  fove- 
**  reign  of  the  ancient  dignities  and  rights  of 
"  his  crown."  This  fpeech,  which  it  well 
became  an  Engli(h  monarch  to  make,  but 
which  contained  propofitions  that  Rome  would 
have  condemned  as  damnable  herefies,  Becket 
feconded  and  fiipported :  whereupon  the  bifhop" 
of  Chichefter  was  forced  to  recant,  and  aflc  par- 
donof  the  king..  In  theconclufion,  the  royal  » 
prerogative,  and  the  exemption  grounded  upon 
it,  were  confirmed  by  the  whole  council,  with 
Becket's  concurrence. 

Another  ftrong  inflarice,  how  little  of  the 
churchman  had  appeared  in  the  chancellor,  is 
the  offence  that  he  gave  to  the  whole  clergy  of 
England  in  the  bufinefs  of  the  fcutage  for  the 
war  of  Touloufe,  Wp  are  informed,  by  the 
above-mentioned  letter  of  the  bifhop  of  London, 
that  they  complained  much  of  that  burthen,  and 
imputed  its  having  been  laid  fo  heavy  upoa 
them  to  Becket's  advice.  Not  that,  in  reality, 
they  had  caufe  to  complain  :  but  the  doftrines 
of  Rome  had  taught  them  to  regard  all  fecular 
fcrvices  as  inconfiflent  with  their  fpiritual 
functions ;  and  they  wanted  an  exemption  from 
all  publick  charges,  efpecially  thofe  of  a  mili- 
tary nature,  npt  only  for  themfelves,  bvit  for 

C4  their 
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BOOK  11. their  tenants  and  vaflals.  Thefe  pretenfions  had 
^ -  gained  ground  during  the  reign  of  king  Ste- 
phen, and  every  zealot  for  ecclefiaftical  liberty 
continued  to  maintain  them.  Even  the  beft 
of  them  (for  fuch  we  may  reckon  the  bifhop 
vvJ^e^^^  of  London)  fpoke  of  this  impofition  as  a 
wound  to  the  vitals  of  the  church.  Yet  Beckct 
did  not  fcruple  to  give  that  wounds  however 
^riib^Epift.  c^^^^^^  ^^  was  afterwards  of  her  fafety.  It  is 
49.  *  .  *  very  obfervable,  that  even  his  friend  the 
archbifhop  of  Canterbury,  in  one  of  the  let- 
ters he  wrote  to  Henry  a  little  before  he  died, 
declares  to  that  prince,  "  that,  being  fenfiblc 
*'  hrs  end  was  now  approaching,  he  had  vow* 
<*  ed  to  God,  among  other  things,  to  pr^hi-^ 
^^  blt^  under  pain  of  esccommunication^  the  ex* 
^'  a  SI  ion  of  the  fecond  aid  which  his  brother 
*'  the  archdeacon  had  impofed  on  the  cburch^^ 
lihls fecond aidj  I  prefume,  was  only  a  fecond 
payment  of  the  fcutage  aflefled  on  the  clergy 
for  the  war  of  Touloufe.  The  archdeacon 
who  impofed  it  was  no  other  than  Becket ;  and 
it  would  have  been  an  extraordinary  circum- 
ilance  in  the  hiftory  of  that  prelate,  if  he  had 
been  excommunicated  on  this  account,  and 
afterwards  fainted  for  having  oppofcd  tho 
conftitutions  of  Clarendon.  But  the  old  arch- 
bifhop died ;  and  no  regard  was  paid  to  his 
opinion  of  this  matter,  either  by  the  king  or 
thq  phancelloi-,  Perhaps  indeed  the  letter  was 
never  feiit ;  for  it  has  neither  date,  nor  fuper- 
fcription,  except  the  word  Canfuarienjis :  yet 
it   evidently   fbews   the   fenfe   which    the 

Engliflj 
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Englifh   clergy  had  of  this  impofition,    and  BOOK  it. 
alfo  that  it  was  laid  upon  them  by  Becket's ' 
advice.     After  fncYi  teftimonies  of  his  zeal  to 
maintain  the  royal  prerogatives,  againft  the 
exorbitant  claims  of  Rome  and  the  church,  it 
is  no  wonder  that  Henry  (hould  believe  him 
no   bigot.     And  that  opinion   was,  unquef-* 
tionably,  the  principal  caufe  of  this  unhappy 
choice,  whicK  proved  the  fource  of  great  dif- 
quiet  to  that  monarch  and .  his  kingdom.     He 
had  lately  given  a  new  and  very  high  mark  ^^-^^^^IJ* 
of  his  efteem  to  Becket,  by  entrufting  him 
with  the  education  of  the  young  prince  his 
ddeft   fon ;  and  he  intended  that  he  (hould 
ftiil  retain  this  charge,  and  the  great  office 
of  chancellor,  together  with  the  archbifliop- 
.rick:  fo  that  all  power,  civil  sind  ecclefiafti- 
cal,  prefent  and  ^  future,  feemcd  to  be  put  in- 
to the  hands  of  one  man.     This  neceffarily 
drew  upon  him  a  heavy  load  of  envy,  which, 
with  the  unfuitablenefe  of  his  general  cha- 
racter, and  manner  of  living,  to  fuch  an  emi- 
nent   ecclefiaftical  dignity,  threw  difficulties 
in  his  way,  that  nothing  but  the  force  of  the 
royal  authority    could   remove.      It  appears  ^-^P** 
from  an  epiftle  fent  to  him  afterwards  by  all  cantuaricn^ 
the  bifliops  and  clergy  of  England,  that,  as  Edit. 
far  as  they  dwrft,  they  fignified,  at  this  time,  Jc^a!  Vatic, 
their  difapprobation  of  the  king's  defire  toEpift.ia6.U, 
promote    him    to  Canterbury;  and  that,    in 
fpite  of  the  popularity  which  he  had  fo  much 
affected,   the  whole  nation  cried  out  againft 
it^     We  are  slfo  aflijred  by  the  fame  evidence, 

which    . 
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BOO Kll. which  can  hardly  be  rejcifted,   tliat  Matilda 
^^'"^       '  did  her  utmoft  to  diflulade  her  fon  from  it. 
But,  though,   upon  other   occafions,    Henry 
paid  her  the   greateft  refped,  he  determined 
to  aft  in  this  matter  by  his  own  judgement ; 
and  having  taken  his  part,  as  he  believed,  on 
good  reafons,  his  paflions  were  heated  by  the 
oppofition  he  met  with,  and  his  afFeftion  for 
his    favourite    concurred  with  the  pride     of 
royal  dignity    to    make  him   adhere   to   his 
purpofe.     Nor  was  Becket  himfelf  lefs  eager 
than  his  mafter  in  the  affair,  if  we  may  be- 
lieve the.teftimony  of  the  bifliop  of  London^ 
who  fays,  in  the  letter  I  have  qjioted  before^ 
that,    as    foon    as  the   death  of  archbifhop 
Theobald  was  known   to    that   minifter,  he 
^^^«^^  to  England,  in  order  to  procure   the 
vacant  fee  for  himfelf.     Yet  he  found  fuch  an 
unwillingnefs  in  the  eledtors,  that,  notwith- 
Handing  all  his  power,    and  the  addrefs  he 
Gcrvafe  Tub  always  (hewed  in  the  conduft  of  bufinefs,  he 
C^e^^c'    ^^^^  ^^^*  elefted  till  above  a  twelvemonth  after 
toman,  epift.  his  prcdeceflor's  deceafe.     Henry  at  laft  grow- 
i62.utriiprLing   impatient  of  fo  long  a  delay  fent  over 
from    Normandy    his  judiciary,    Richard  de 
Lucy,  to  bear  his  royal  mandate  to  all  the 
monks  of  Canterbury  and  fufFragan  bifliops, 
that,    without    further     deliberation,     they 
(hould  immediately  eleft  his  chancellor  Becked 
to  be  their  archbiftiop.     So  great  a  minifter^ 
Tvho  brought  fuch    an   order  from   a    king, 
whon>  no  perfon  in  his  realm  had  ever  diA 
pbpycd,  except  the  L/^rd  Mortirner,  whofe  rcT 
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bellion  had  ended  fo  difgracefuUy  to  himfelf,BOOK^ 
could  hardly  be  refifted  by  ecclefiafticks.  Yet  * 
the  bifliop  of  London  had  the  courage  to  re- 
lift  him ;  and  (if  we  may  believe  what  he 
himfelf  avers  in  his  letter  to  Becket)  did  not 
give  way,  ////  banijhmnt  and  profcription  had 
been  denounced  againji  bim  and  all  his  relations 
by  the  jufticiary  of  the  kingdom.  The  fame 
threats,  he  tells  us,  were  ufed  to  the  other 
cleftors.  All  were  made  to  underftand,  that, 
if  they  refufed  to  comply,  they  would  be 
deemed  the  king^s  enetniesy  and  treated,  as 
fuch,  with  the  utmoft  rigour.  "  The  fword 
*'  of.  the  king  (fays  the  above-mentioned  pre- 
*«  late  to  Becket)  was  in  your  hand,  ready  to 
**  turn  its  edge  againft  any  upon  whom  you 
*'  fhould  frown ;  that  fword  which  you  had  be^ 
^^fore  plunged  into  the  bowels  of  your  holy  mother^ 
**  the  church^^  He  explains  thefe  laft  words 
to  mean  the  wound  which  haH  been  given  to 
the  privileges  of  the  church,  by  the  impofitioa 
which  the  chancellor  had  laid  on  the  clergy 
for  the  war  of  Toulouie;  and  concludes  the 
fevere  remonftrances  upon  the  irregularity  of 
his  eIe£lion  with  the  following  words,  T^hat 
if  (as  he  himfelf  had  aflerted  in  a  letter  to 
which  this  was  an  anfwer)  the  liberty  of  the 
church  was  the  life  of  the  churchy  he  then  had 
left  her  lifelefs.  It  was  indeed  a  more  violent 
ftnd  arbitrary  proceeding  than  any  that  had 
hitherto  been  known  in  this  reign.  For 
though  Henry,  ever  fince  his  acceffion  to  the 
crowo,  had  maintgiijed  the  indilputable  pre*- 

rogative 


in  HISTORY  OF  THE  LI)FE 

BOOK  ll-rogative  of  it>  not  to  let  any  archbifhop  of 

^  biftiop  be  chofen  without  his  recommendation^ 

which  the  chapters  and  others  concerned  had 
alwiays  obeyed  ;  yet  ftill  fome  appearance  of  a 
free  eleftion  was  kept :  the  electors  were  in- 
fluenced rather  than  compelled;  or  at  leaft 
the  compulfion,  which  they  were  really  un- 
der, was  decently  hidden.  But  in  this 
inftanc^  all  the  terrors  of  power  were  cm- 
ployed*  without  difguifc,  and  even  beyond 
the  bounds  of  juftice.  How  very  defirous 
.  '      Henry  was  to  carry  this  point  appears  moft 

J^^^^'ftrongly  from  his  words  to  Richard  de  Lucy, 
before  he  fent  him  to  England,  He  faid  td 
him,  **  Richard,  if  I  were  now  lying  dead, 
**  would  you  not  endeavour  to  raife  my  eldeft 
<*  fon  to  the  throne?"  And  upon  his  anfwer- 
ing  that  he  would,  to  the  utmoft  of  his 
power,  the  king  replied:  Endedvour  eaualf^ 
to  raifs  my  chancellor  Becket  to  tht  fee  of  Can-- 
lerbury.  Every  objefHon  to  his  promotion 
being  thus  overcome,  the  prior  and  monks  of 
Canterbury,  with  the  fufFragan  bilhops,  in 
prefence   of  the    young    prince    Henry,    of 

GcTT.  &  Di-  Richard  de  Lucy,  and  many  of  the  nobles  af-. 

1162.  '  fembled  at  Weftminfter,  on  the  third  of  June^ 
in  the  year ,  eleven  hundred  and  fixty-^two, 
the  forty-fourth  of  Becket's  age,  elefted  that 
minifter  into  the  fee  of  Canterbury :  nor  did 
any  man  dare  to'  oppofe  it,  or  exprefs  any 
diflike  of  what  had  been  done,  except  Gilbert 
Foliot,  then  bifhop  of  Hereford,  and  prefetitly 
afterwards  tranflated  to  Ix)ndon,   who  ven^ 

tured 
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turcd  to  lay,  when  the  ceremony  "was  over,  BOOK  IL" 
that  the  king  had  worked  a  miracle^  in  hoiving^  Fitz-Sicphca 
that  day^  turned  a  layman  and  a  Joldier  intQ  in  vitaBecket, 
an  archhtfhop.     After  the  eleaion,  the  prince,  Ud^BSol 
by  a  commiffion  from  his  father,   gave  the 
royal  a{i[ent  to  it;  and  then  Becket« removed 
from  Londoi^  to  Canterbury,  where  he  was 
cpniecrated  by  the  bifliop  of  Winchefter  j  the; 
fee  of  London,  to  which  properly  that  office 
beloijged,  being  vacant.    Not  only  the  pre- 
lates and  clergy  of  the  province,^  but  moft  of 
the  nobility,  and  the  young  prince  himiiblf, 
attended  the  ceremony,  paying  thefe  honours 
to  the  favourite  as  much  as  to  the  primate i,. 
It    is  remarkable,    that  he  had  taken  priefts 
orders  only  one  day  before  his  confecration. 

Prince  Henry  had  been  fent  to  England  by 
his  father,  that  the  barons  of  the  realm  might 
dp  homage  to  him  as  heir  apparent.  They  per-  Chroo.N««t 
formed  that  ceremony  before  the  eledlion  of  ^'j^^j 
Jacket,  who  w^s  the  firft  that  fwore  fealty  to  hifi.  fub  amL 
hino,  faving  the  faith  which  be  owed  to  the  king  ^^^^*  9*  *3> 
bis  father* 

About  th^  end  of  January,  in  the  year  elevea- 
hundred  and  fixty-three,  that  monarch,  dif. 
engaged  from  his  affairs  on  the  continent,  re- 
turned into  England.     The  peace  of  South- 
Wales  h^d  been  greatly  difturbed  in  his  abfencct. 
by  the  diiiatisfadion  and  courage  of  Rhees  ap  See  Dr.  Pair- 
Gryffyth.     After   that  prince  had  Submitted  ^^^^^ 
and  la|d  down  his  arms,  in  the  year  eleven  p.  2o8«  to 
l^undred  and  fifty-feven,  he  was  much  dif-**'* 
{leaded  that  the  territories,  which  had  bee^ 

affigned 
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BOOK  ll.affigned  to  him  by  Henry,  did  not  lie  all  toge- 
**~*"^'  'ther,  as  he, had  been  promifed  that  they  fliould,' 
in  the  country  round  about  Dynevowr  and 
Carmarthen;  but  were  in  different  diilriflts, 
and  intermingled  with  the  lands  of  other  lords. 
The  giving  them  in  that  manner  would  have 
been,  doubtlefs,  good  policy,  if  it  could  be  fo 
in  a  king  to  break  his  word.  But  Heiiry; 
having  thus  violated  the  treaty  he  had  made 
for  the  pacification  of  Wales,  did  in  effeft 
rekindle  that  flame  of  war  which  he  had 
defired  to  extinguifh  by  prudent  conceflions. 
Rhees  ap  Gryffyth  had  never  been  a  friend  to 
the  Englifli :  but  this  rendered  him  more  their 
enemy,  than  if  they  had  continued  an  open 
war  againll  him.  Yet  he  fupprefled  his  re- 
fentment  till  he  received  a  further  provoca- 
tion. Walter  de  Clifford,  who  had  the  govern- 
ment of  a  caftle  in  Cardiganfhire  under  Roger* 
de  Clare,  earl  of  Pembroke,  having,  on  fome 
pretence,  made  incurfions  into  his  lands  in 
that  county,  he  fent  a  complaint  to  the  king, 
who  returned  him  only  fair  words,  without 
redrefs;  at  which  lofing  all  patience,  he  boldly 
took  up  arms,  and,  with  the  affiftance  of  his 
nephew  Eneon,  a  young  man  of  great  valour, 
demolifhed  all  the  caftles  of  the  Englifli  in 
Cardiganfliire,  which  had  lately  been  rebuilt 
by  Roger  de  Clare,  and  fubdued  the  whole 
province,  before  any  fufficient  force  could  be 
brought  to  oppofe  him.  This  was  an  aft 
moft  ofFenfive  to  the  king,  who  had  confirmed 
to  the  earl  of  Pembroke  ;the  grant  of  thisu 

coun- 
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country,  which   the  father  of  that  lord  had  BOOK  IL 
obtained    from    Henry  the  Firft,  and  which 
having  been  loft  in  the  reign  of  Stephen  vr^s^ 
by  the  late  peace,  reftored  to  the  family :  yet, 
as  he  then  was  engaged  abroad  in  affairs  of 
great   moment,   and    could  not  be  infeniible 
that  Rhees  had  canfe  to  complain  of  ill  ufage, 
he    permitted    him   to    enjoy  the   county  of 
Cardigan,  as. a  compenf^tion  for  what  he  had 
an  equitable  right  to  in  the  province  of  Car^^ 
marthen.  But  either  that  prince  was  apprchen- 
^ve,  that  this  indulgence  was  no  more  than  a 
temporary  favour,  which   he    ihould    be  de«^ 
privcd    of  when    the    king   h^d  Jeifurc    to 
chaftife  him;  or  his  ambition  was  not  fatisfied 
with  fo  fmall  a  part  of  the  kingdom  that  had' 
belonged  to  his  anceftors.     For,  while  Henrjf 
was  taken  up  in  the  war  of  Touloufe,  he  led  1 

his  forces  into  Pembrokefliire ;  deftroyed  all 
the  caftles  lately  fortified  there  by  the  Eng- 
lifh,  and  then  laid  fiege  to  the  royal  town  of 
Carmarthen.  But  Reginald,  earl  of  Cornwall, 
who  in  the  Welfli  chronicle  is  called  earl  of 
JJriftol ;  Roger, .  earl  of  Pembroke ;  and  fome 
other  Englilh  lords,  affifted  by  the  fons  of 
Owen  Gwyneth,  and  by  his  brother  Cad- 
wallader  ;  came  againft  him-  with  a  great  army 
of  Englilh  and  Weillh ;  at  whofe  approach 
he  was  obliged  to  raife  the  fiege,  and  retire 
to  the  mountains  of  Brecknock.  They  did 
not  purfue  him  thither ;  but  contented  them- 
felves  with  building  a  caftle  on  the  borders, 
to    flop    his   incurfions,    repairing    nioft  of 

thofe 
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BOOK  IL  thofe   which    he    had  demoliflied  in    Pem- 
'  brofcefhirc,  and  reftoring  to  the  earl  of  Pem- 

broke the  province  of  Cardigan. 

About  the  beginning  of  the  following  ycar^ 
eleven  hundred  and  iixty,  died  Madoc  ap 
Mercdyth,  prince  of  Powis-land.  The  WeUh 
chronicle  fays  of  him ;  ^^  that  he  had  been 
**  ever  a  friend  to  the  king  of  England,  and 
^*  was  one  that  feared  God  and  relieved  the 
^  poor."  Henry  incfeed  had  great  caufe  to 
lament  his  death:  for,  by  his  faithful  and 
loyal  fervices,  he  not  only  had  iecured  the 
inarches  of  England,  but  had  been  very  in« 
ftrumental  in  bringing  the  other  Welfli  princes 
to  fubmit  to  that  power,  which  he,  who  was 
defcended  from  the  ancient  monarchs  of 
Wales,  was  not  afliamed  to  obey.  Gervaie 
jubanLi59*^^  Canterbury,  a  contemporary  author,  fays, 
that  Henry,  in  the  ^ar  againft  the  earl  of 
Touloufe,  was  fervcd  by  one  of  the  kings  of 
Wales.  If  any  of  them  did  attend  him  there, 
it  certainly  was  this  prince,  to  whom  that 
hiftorian  might  ftill  continue  the  title  which 
his  anceftors  had  enjoyed.  After  his  death,* 
Powis-land,  which  he  had  held  almoll  entire^ 
was  fplit  into  feveral  portions  by  the  Welfli 
gavel-kind,  and  never  again  was  united  under 
one  prince.  His  immediate  heirs  were  two 
fons,  the  iilue  of  his  marriage  with  a  daughter 
of  GryfFyth  ap  Conan,  and  three  illegitimate, 
who  (hared  equally  with  the  former  in  the  di- 
vifion  of  the  whole  paternal  inheritance.  B\it 
I  his  nephew  Owen,   the  fon  of  Gryfiyth  ap 

Mere-* 
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Mercdyth,    ftiled    in    the  Wcllh     chronicle  BOOK  II. 
Owen  Cyveliock,  had  a  diftri<9:  called  by  that 
name,    which   contained   near  one    half    of 
Povvis-land,  and   had  been   held,  during  his 
infancy,    by  Madoc,  as   his  guardian/    The 
fovereignty  of  England  was  acknowledged  by 
all  thefe  princes;    and   therefore,   when  the 
king  returned  from  France,  he  did   not  think 
it  neceflary  to  vifit  thofe  parts ;  but  gave  all 
his  attention  to  the  affairs   of  South- Wales, 
and  the  war  made  againft  him  there  by  Rhccs 
ap  Gryffyth,    who,,  remaining  unfubdued   in* 
the  mountains  of  Brecknock:,  continually  in- 
fefted  the  neighbouring  countries.  That  prince  V.  Dkcto 
had  been  much  encouraged,  or  had  artfully  ^"^^g-^^^-^"** 
contrived  to  encourage  his  people,    by  pro- 
phecies published  in  Wales  and  England,  pre- 
tending to  foretel  that   Henry   would   never, 
return  to  his   kingdom.      His  arrival  indeed 
put  an  end  to   that  delufion,  but  not  to  the„-,- ^, 
qbftniacy  of  their  revolt,  till  he  railed  a  great  fob  ann.  1163, 
army,  and  advanced  with  it  himfelf  to  Pen- 
cadyr  near  Brecknock,    where  Rhees,    being 
unfuppOrted  by .  the  other  Welfti  princes^  and 
finding  himfelf  unable  to  refift  fo   formidable 
a  power,  came  to  him  and  made  his  fubmif- 
fions;'upon  which   he  was   pardoned,   and,« 
renewing    his   homage,    received    the  whole 
CantrefF  Mawr,  a  large  part  of  Carmarthen- 
(hire,    in  which  was  Dynevowr,    the  royal 
leat  of  his  anceftors,  kings   of  South- Wales, 
agreeably  to  the  articles  of  the  peace  he  had 
made  in  the  year  eleven  hundred  and  fifty-' 
Vol,  in.  D  fcven*     . 
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BOOK  iLfeyeen^  But  Cardiganftiire  was  left  in  the 
hands  of  the  earl  of  Pembroke.  Henry, 
having  thus  reftored  the  tranquillity  of  South- 
Wales,  without  any  bloodflied,  returned  from 
thence  into  England,  and  held  his.  court  ia 
great  pomp  at  his  favourite  palace  of  Wood* 
flock;  where  Malcolm  king  of  Sratland, 
biccto  Imag.  Owen  Gwyneth,  and  Rhees  ap  Gryfiyth, 
5'f63!^^-^'^"-vvithall  the  other  inferior  princes  and  chief 
lords  of  Wales,  attended  his  fummons,  and  paid 
their  homage,  both  to  him,  and  his  eldeft  fon 
as  heir  to  his  kingdom* 

Some  monarchs,  great  in  war,  or  while 
they  are  ftruggling , with  the  ftorms  of  adver- 
lity,  fink,  in  tranquillity,  into  an  effeminate 
and  negligent  indolence,  which  feems  to  un- 
nerve all  the  vigour  of  their  minds.  But 
Henry  Planta^enet  was  not  one  of  thefe.  P«cc 
did  not  lay  his  virtues  afleep:  it  only  gave 
them  a  different  exercife.  His  courage  and 
magnanimity  were  then  exerted  in  correfting 
the  abufes  of  government,  and  bringing  the 
ftate  of  the  vvhole  kingdom  as  near  to  perfec- 
tion as  the  times  would  permit.  How  £ar  he 
l;ad  gone  before  in  this  arduous  undertaking, 
the  reader  has  feen.  But  a  wife  prince,  will 
never  think  of  endeavouring  to  reform  all  evils 
at  once ;  much  lefs  fuch  as  are  covered  under 
refpedable  names.  Where  he  has  not  only 
faftion,  but  prejudice,  to  contend  with,  he 
will  proceed  with  great  caution,  wait  for  pro-» 
per  feafons,  and  be  fure,  by  other  trials,  that 
his  authority  is  too  ftrong  to  be  eafily  baffled. . 

.  Nay, 


OP  KING  HENRY  IL  3^ 

Nay,  he  will  be  patient  till  he  has  brought  the  B<a  OK  11, 
voice  of  the  publick  to  declare  itfelf  loudly* 
in  favour  of  the  reformation  he  meditates, 
Henry  did  thus  with  regard  to  the  indepen- 
dency on  the  civil'  power,  which  in  Stephen's 
reign  the  Engli(h  clergy  had  arrogated  to 
themfelves,  and  ftill  continued  to  claim.  But, 
before  I  enter  upon  this  fubje<3:,  I  think  it 
will  be  proper  to  give  fome  account  of  him  in 
thofe  parts  of  his  charadler  which  make  us 
acquainted  with"  the  man  as  well  ^as  the  king. 
I  fhall  alio  delineate  a  fh^rt  Iketch  of  the  cuf- 
toms  and  manners  of  the  nation,  and  endea- 
vour to  fupply  ijvhatfoever  is  wanting  for  the 
information  of  the  reader  in  the  civil  and  poli- 
tical ftate  of  the  kingdom. 

The  perfon  of  Henry  was  mafculine  and  ro-  V.  Petri  Blc* 
buft,  excelling  rather  in  ftrength  of  limbs  and*^^^!  ^F^- 
dignity  of   alped,    than  in  delfcate  or  cxaft  opera  ejus, 
proportions  of  beauty.     Yet  his  features  were  et  in  Appcn* 
good;  and,  when  his  mind  was  ferene^  there ^^^^' 
was  in  his  eyes  a  great  fweetnefs ;  but,  when 
be  was  angry,  they  feemed  to  fparkle  with  fire, 
and  dart  out  flafhes  of  lightning,  fays  Peter 
of  Blois,  in  a  defcription  he  gives  of  him  to 
the   archbifhop  of  Palermo.     This  paflionate 
temper,    which  fhewed  itfelf  in   his  counter 
nance -by  fuch  vifible  marks,  was  his  greateft 
imperfection ;  for,  upon   any  fudden  provoca- 
tion, he  could  not  command  the  firft  mptions 
of  bis  rage,  though  at  other  times  he  poflefled 
an  extraordinary  degree  of  prudence  and  judg- 
ments    Neverthelefs  this  infirmity  never  be- 
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BOOKll.  trayed  him  into  furious  or  cruel  adions'}  but 
'""■^^       '  only  broke  out  in  words  or  geftures:    nor 
did  his  anger  laft  long ;  and,  when  he  was 
cool,  his  difpofition  and  behaviour  were  gen- 
tle and  humane.     He   was   tenderly  compaC' 
{ionate  to  all  perfons  in  diftrefs  ;  and  his  good 
oeconotny  feemed  to  be  chiefly   employed  in 
providing  an  ample  fund 'for  his   charity  and 
bounty.     Befides  what  he  laid  out  in  a6is  of 
munificence  occafionally  done,  fome  of  which 
were  the  greateft  we  read  of  in  our  hiftory,  he 
affigned  the  tenth  part  of  the  provifions  of  his 
houlhpld  to  be  conftantly  given  in  daily  alms 
to  the  poor.     His  treafures  were  ever  open  to 
all  men  of  merit;  but  he  was  particularly  li* 
beral  in  his  prefents  to  ftrangcrs,  who  came 
to  vifit  his  court ;  as  many  did  from  all  the 
nations  in  Europe,  drawn  by  his  fame,  which 
was  every  where   high  and  illuftrious.     Gi« 
V..G.  CaiiaKraldus  Cambrenfis,  a    writer  of  confiderable 
w^!c.Tc^^^^^  in  thofedays,  fpeaks  of  him  with  fomc 
'degree  ofcenfureon  this  account;  as   if  his 
having  been  fo  lavifli  to  foreigners  was  a  de- 
triment to    his  fervants    and    domeftick    at** 
tendants,  who  were  better  entitled  to  his  gifts. 
But  very  little  regard  is  due  to  that  author  in  . 
what  he  fays  againft  Henry,  towards   whom 
he    was    fowered,    not   only   by    his    preju- 
dices as  an  ecclefiafticky  but  by  having  been 
difappointed    in    his    hopes    of    promotion, 
which  I    (hall  ,  have    occafion    to   fay    more    . 
of  hereafter.     His    malignity    appears    very 
ftrong    in    this    inftance  :    for    iucely    that 
'      .  4.  prince 


OF  KING    HENRT   II.  37 

prince  deferved  no   blame,  but  rather  much  BOOK  ll. 
commendation,  for  this  part  of  his   conduift/""  «      ^ 
A  generous  hofpltality  is    not    the    leaft    of 
royal  virtues.     It  does  honour  to  a  nation,  'and 
is  attended  with  many  political  benefits  :  for 
guefts,  who  have  been  obliged  by  favours  conw 
ferred  upon  them  in  a  foreign  court,  return  , 
home  the  partizans  and  friends  of  that   court, 
and  oftep    ferve    it   more  ufefully    than    its 
minifters.     Nor  can  there  be  a  more  ihame* 
£kx\  weaknefs    in    a  king,  than    the    allQW- 
ing  his  courtiers  to  confider  his  wealth  as  a 
part  of  their  property.     Henry  was  too  wife 
to  encourage  fuch  a  notion.     He  did  not  fufier 
thofe  ^bout  him  to  confine  to  themfelves  either 
his  purfe  or  his  ear.     As   his  own  judgment 
direded  the  courie  of  his  bounty,  fo  his  afia- 
bility  extended  itfelf  even  to  the  meaneft  of 
his  fubjeifts :  infomuch  that  his  minifters  muft 
Jjave  found  it  a  very  difficult  matter  to  conceal 
from  him  any  truth  which  it  was  ufeful  for 
him  to  know.     But  though  his  ears  were  al- 
ways open  to  information  or  complaint,  his 
heart  was  ihut  ajgainft  calumny :  nor  did  any 
good  fervant,  through  the  whole  courfe  of  his 
long  reign,  fufier  any  lofs  of  favour  or    credit 
by  the  fecret  whifpers  of  malice,  or  the  vain 
?ind  groundlefs  clamour  of  popular  rumours. 
He  was  fo  conftant  in  his  friendftiips,  and  chofc 
his  minifters  with  fuch    difcretion,  that  not 
one  pf  thofe  whom  he  principally  trufted  was 
ever  difgraced ;  except  qnly  Becket,  who  ra* 
ther  quitted,  than  loft,  the  place  he  had  gained 
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BOOK  IL  in  his  heart.     The  perfons  who  arc  moft  fteady 
^  ill  their  attachments  are  generally  moft  apt  to 

V. Petri  Blcf.  retain  their  averfions:  and  I   find  it  obferved 
cpift.utfupra.iji  the  charafter  of  this  prince,  that  whom  he 
once  hated  he  could  hardly  We  perfuaded  toad-- 
mit  any  more  to  a  (hare  of  his  favour:  but  it 
does  not  appear  that  he  ever  hated  any  man 
without  a  fufBcient  caufe.     With  what  a  ge- 
nerous clemency  he  pardoned  rebellions,  and 
-other  offences  committed  againft  himfelf,  fbme 
remarkable  inftances  have  already  been  given, 
and  more  will  occur  in  the  latter  parts  of  this 
hiftory :  but  there  is  one  which  it  is  proper  to 
take  notice  of  it  here,  as  it  'will  not   falUin 
with  the   feries  of   events  in  the  following 
books. 
V.  G.  Camb.     Some  gentlemen  of  his  court  being  accufed, 
fn  Anguk"^^    i«  his  prefeuce,  of  having,  at  the  fuggeftion  of 
U£rL  the  biihop  of  Worcefter,  talked  of  him  inde- 

cently and  to  his  diihonour,  they  did  not  deny 
the  words  which  were  laid  to  their  charge, 
but  alledged  that  they  were  fpoken  when  their 
minds  were  heated  and  difordered  with  wine. 
On  this  apology,  be  difmiffed  them  all  with- 
out any  puniihment,  and.  retained  no  unkind- 
nefs  towards  them  or  the  bifhop :  an  ad- 
mirable proof  of  true  magnanimity,  and  fuch 
as  is  found  in  few  princes !  for  even  the  bed 
are  fometimes  more  angry  at  any  liberty  taken 
with  their  perfons,  than  at  an  ad  of  high  trea- 
fon  againft.  their  crown.  But  Henry's  good- 
nature got  the  better  of  his  pride;  and  he  was 
fo  wife  as  to  know^  that  his  character  would 

gain 
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gain  more  by  this  moderation,  than  It  could  BOOK  IL 
fufFer  by  any  injurious  afperfions.  Nor*  would '  ^^"-^ 
he  encourage  .the  bafenefs  and  malignity  of 
informers,  who  endeavour  to  recommend 
themfelves  to  the  favour  of  a  prince,  by  bring- 
ing to  his  ear  the  unweighed  expreffions  of 
men  in  their  hours  of  freedom;  a  practice  as 
pernicious  to  the  quiet  of  the  fovereign,  as  to 
the  fecurity  of  the  fubjedt.  Henry's  behaviour 
on  this  occafion  efFedtually  delivered  his  court 
from  that  pert,  and  rendered  the  air  of  it  pure 
and  healthful  to  liberty. 

Ofthe  piety  of  this  prince  we  have  a  re- 
markable teftimony  from  William  Fitz-Ste- 
phen,  a  contemporary  writer  of  Becket's  life. 
He  tells  us,  that  the  king  would  fbmetimes 
^atch  with  the  monks  of  Merton-abbey  three 
nights  before  Eafter;  and  tbat^  after  the  even-  . 
ing^fervice  on  Good  Friday,  he  was  accus- 
tomed to  fpend  the  remainder  of  the  night,  till 
the  hour  of  nine,  when  the  fervice  of  Eafter 
eve  begins,  in  walking  on  foot,  and  muffled 
up  in  a  cowl,  with  only  one  companion,  to 
vifit  all  the  poor  churches  in  the  neighbour- 
hood, and  perform  his  devotions  in  them. 
The  lerious  fenfe  of  religion,  which  thefc 
praftices  feemi  to  indicate,  however  tin£lured 
with  a  degree  of  innocent  fuperftition,  de- 
ferves  great  praife  ;  and  more  efpecially  in  a 
monarch,  who  with  fo  much  fpirit  oppofed 
the  encroachments  ofthe  church  on  the  tern* 
poral  rights  of  the  ftate, 
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BOOK  II.  No  gentleman  of  that  age  excelled  him  m 
^^""^  '  politenefs,  or  had  a  more  becoming  and  agrcc- 
v.G.  Camb  ^j^j^  manner  of  donverfing  with  all  who   ap- 

utfupra.  111.  Tf         •   °  1-1        1 

&  Petri  Blef.  proached  him.     His  wit  was  very  lively,  but 
^pift.  ^        neither   petulant  nor  ill-natured:  fo  that  it 
^^   ^^'    .  made  him  no  enemies,  nor  ever  let  down  the 
dignity  of  his  charafter.     H^  had  alfo  the  ad- 
vantage of  a  wonderful  memory,  and  a  great 
flow  of  natural  eloquence;  which  happy  ea- 
dowtnents  he  improved  by  a  continual  appli- 
cation to  learning.     For  he  was  not  content  . 
(as    princes  ufually  are)  with  the   rudiments 
acquired  in  his  childhood  ;  but  conftantly  em- 
.    ployeii  a  great  part  of  his  leifure  in  fecret  ftudy, 
or   in   aflemblies  of  churchmen,  with  whom 
he  delighted  to  reafon,  and  to  hear  their  opi- 
nions, on  points  of  literature  and  fcience.    His 
V.  P.  Blcfcn.  daily  fchool  (fays  Peter  of  Blois)  was  the  con- 
ut  fupra.       verfation  of  the  moft  learned  men,  and  a  kind 
of  academical  difcuffion  of  queftions. 

\yith  his  intimate  friends  he  lived  in  the 

raofl:  gracious  and  ealy'  familiarity,  particular- 

V.  Fltz-Btc-  ly   with   Becket,    to  whofe  houfe   and  table 

phcn  in  "fy^"^  y^oxxX^^xt^tXiXXy  come  uninvited  and  unex- 

an  uar.  ^^q^^^^      AjUr   thy  had  finljhed  their  firious 

affairs^  they  played  together  (fays  a  writer  of 

Becket's  life)  like  two  ioys   oj  the  fame  age. 

The  king's  good  humour  ieems  indeed  to  have 

been  Ibme times  too  playful  m  the  eye  of  the 

puhlick.     But  the  notions  of  decorum    werp 

not  in  thofe  times  fo  high  and  rigid,  as  now:/ 

nor  could  the  military  life,  then'ledby  oi^r 

paonarchs, 
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'mouafchs,  be  rendered  confident  with  all  that  BOOK  ir. 
pride  of  rqyal  ftate,  which  the  forms  of  a  fet«  '■  --'-' 
tied  cpurt  are  thought  to  require.  Indeed  any 
king  may  fafcly  and  amiably  diveft  himfelf 
of  his  majefty,  in  hours  of  recreation,  if  he 
knows  how  to  keep  it  up  on  proper  occafions ; 
9.nd  if  thofe*  companions,  whom  he  chufes  to 
unbend  him^lf  with,  are  neither  fo  mean,  nor 
lb  vicious,  as  by  their  intimacy  to  diihomour 
and  leffen  his  character.  Henry  had  fported 
.  ^ith  his  chancellor,  and  with  the  nobility  of 
his  court :  but  it  does  not  appear  that  he  ever 
contaminated  himfelf  with  the  low  focicty  of 
buffoons,  or  any  of  thofe  who  find  accefs  to 
the  leifure  hours  of  princes,  by  miniftering  to 
their  vices,  or  foothing  their  follies.  ^ 

His  favourite  diverfion  was  hunting;  in 
which  he  followed  the  <:uftoms  of  his  anceftors, 
^nd  more  efpecially  of  the  Normans,  who  . 
took  a  pride  in  this  exercifd,  as  indicating  a 
manly  temper  of  mind^  and  forming  the  body 
to  the  toils  and  hardftxips  of  war.  We  are 
jold  by  his  fecretary,  Peter  of  Blois,  that,  when  v^Epiftol, 
he  was  not  reading,  or  at  council,  he  had"'^"^'^ 
always  in  his  hands  a  fword,  or  a  hunting  fpear, 
pr  a  bow  and  arrows.  The  hunting  fpear  was 
ufed  againft  wild  boars,  which  were  then  in 
73ur.  forefts,  and  adding  greatly  to  the  danger 
added  aifp  to  the  honour  of  this  recreation. 
Henry  rofe  by  break  of  day,  purfued  the  chace 
Itill  evening  with  unabated  ardour,  and  when 
he  carne  home,  though  all  his  fervants  were 
pttd  with  following  him,   he  would  not  fit 

down; 
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BOOK  n.  down;  but  was  always  on  his  feet,  except  at 
"  his  meals,  which  he  ufuaily  made  very  mort. 
Even  while  he  was  confuhing  on  b'nfinefs 
with  his  minifters,  he  ftood  or  walked.  Thus 
be  kept  down  a  difpofition  to  corpulency  which 
would  have  other  wife  Incommoded  him,  and 
preferred  the  alacrity  of  youth  to  old  age. 
From  the  continual  habit  of  exercife  he  was  fo 
indefatigable,  that  he  would  perform  in  one  day 
{if  occafion  required  it)  a  journey  of  three  or 
four  to  an  ordinary  traveler;  by  which  ex- 
pedition he  often  came  unexpeftedly  upon  his 
♦enemies,  difconcerted  tbfe  meafures  they  were 
taking  againft  him,  and  crulbed  the  firft  mo- 
tions to  rebellion  or  fedition,  even  in  the  mod: 
diftant  parts  of  all  the  feveral'ftates  that  were 
under  his  government.  The  frequent  pro- 
grefles  he  made  about  England  have  already 
been  mentioned.  They  were  very  beneficial 
to  his  people ;  the  execution  of  the  laws,  the 
good  order  of  cities,  the  improvemeflit  of  agri- 
culture, manufactures,  and  trade,  being  thus 
'  under  his  own  immediate  infpe^ion.  He  was 
the  foul  of  his  kingdom,  pervading  every  part 
of  it,  and  animating  the  whole  with  his  a^ftive 
vivacity.  Nor  were  his  cares  for  the  publick 
interrupted  by  luxury,  or  the  powers  of  his 
mind  difordered  and  enfeebled  by  excefs.  He 
was  conftantly  fober,  and  often  abftemious  both 
in  eating  and  drinking.  His  table  was  frugal, 
his  diet  plain,  and  in  his  drefs  he  afFefted  the 
utmoft  fimplicity,  difliking  all  ornaments, 
^  which  might  incumber  him  and  hinder  his 
'  exercife. 
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exercjife,  or  (hew  an  effeminate  regard  to  hisBOOKiL 
perfbn.     Yet  this  did  not  proceed  from  inat-        ' 
tention  to  women.     He  was  but  too  fenfible 
of  the   povfrer  of  their   attraftions,  and  too 
defirous  to  pleafe  them,  even  to  the  end  of  his 
life.  ^ 

.  His  firft  mtftrefs  was  Rofamond,  daughter 
of  Walter  dc  Clifford,  a  baron  of  Hereford- 
(hire,  and  the  moft  celebrated  beauty  in  Eng-^ 
land.     Their  intrigue  muft  havei  begun  in  the 
year  eleven  hundred   and   forty-nine,  during 
the  fliort  ftay  he  made  in-  the  wefterh  parts  of 
that   kingdom,   before   he  went  to  join  the 
Scotch  at  Carlifle,  and  when  he  was  very  little 
mare   than  lixteen  years  old :  for  after  that 
time  he  iiever  was  in  England  till  the  begin* 
ning  of  the  year  eleven  hundred  and  fifty- three; 
and  from  good  authority  it  appears,  that  his 
younger  fon  by  this  lady  was  almoft  twenty  V.  O.  Camb. 
years  old,  when  he  was  elefted  biftiop  of  Lin-  ffyY^^hfcl 
toln,  in  the  year  eleven  hundred  and  feventy-  c.  L  in Angiii 
three.     The  eddeft  muft  therefore  have  been  ^^'■^'  ^^  "^• 
born  in  the  year  eleven  hundred  and  fifty ;  hiibr?fuT^* 
unlefs  we  fuppofe  that   his  mother  followed  ana,  nj^. 
her  lover  into  France,  of  which  there  is  not 
the  leaft  intimation  in  any  ancient  author.     At 
Henry's   return    into    England,    in    January 
eleven   hundred   and  fifty-three,  he   renewed 
his    amour    with    her,    and    (he    muft  have 
brought  him  Geoffry  her  fecond  fon   during 
the  courfe  of  that  year.     As  he  was  then  mar- 
ried, he  might,  probably,  be  afraid  of  Elea- 
nor's jealoufy,  and  foUicitous  to  hide  his  in- 
trigue 
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BOOK  11.  trigue  from  her  knoWledge ;  which  he  night 

^^••'  - '    "     think  flill  more  neceffary,  when  (he  was  with 
him  in  England,  after  he  ^ame  to  the  crown. 
And  this,  may  have  given  rife  to  the  romau«- 
tick  tradition,  jnentioned  by  Brompton,  of  his 
having  made  a  kind  of  labyrinth  in  his  palace 
.  of  Woodftock,  to  conceal  his  miftrefs  from  the 
^fight  and  vengeance  of  his  queen.     But  thp 
jale  of  her  having  been  poifoned  in  that  palace 
by  Eleanor  has  no  foundation^     Before  her 
death  (he  retired  to  the  nunnery  of  Godftow 
^  tiear  Oxford ;  and  there  (he  died,  in  what  year 
gecDugdalesj  ^amiot  find;  but  it  appears  that  it  was  during 
ClTffori),    the  life  of  her  father.     Henry  beftgwed  large 
revenues  on  the  convent;   in  retur^l  for  which 
he  required,  that  lamps  (hould  be  kept  per- 
petually burning  about   the   remains  of  this 
lady,  which  were  placed  near  the  high  altar, 
PovedcD^^     in  a  tomb  covered  with  filk  :  but,  under  the 
]Scafd.l?'    reign  of  his  fucceflbrJVHugh,  bi(hop  of  Liu- 
^405-         coin,  commanded  them  to  be  taken  away  froopi 
thence,  as  being  unworthy  of  fo  holy  a  place : 
upon  which  they  were'  removed  to  the  chap- 
^er-houfe  of  the  nunnery,  and  there  interred. 
It  niay  be  qiieftioned,  whether  mere  piety  and 
zeal  againft  vice  excited  thp  bi(hop  to  this  aft, 
or  a  defire  of  piaking  his  court  to  Eleanor, 
who  then  governed  the  kingdom.     That  Ro- 
f;Eimond,  after  her  retreat  from  the  world  and 
her  lover,  lived  the  life  of  a  penitent,  and  died 
.in,  the  communion  of  the  church,  I  fee  no 
room   to  doubt  i    but,  jf  the  tender  refpcdt, 
which  Henry  paid  to  her  'memory,  was  car-r 

ried 
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ri6cl  too  far,  it  was  (to  fay  the  worft  of  it)  the  BOOK  ^, 
amiable  extravagance  of  a  good  heart.     One  ^^    TT^"~^ 
ihould  fuppofe,  that,  fb  long  as  their  conneo-- 
tion  continued,  he  had  no  other  miftrefs.    Yt^t 
we  are  told,  by  a  writer  of  Becket's  life,  thit, 
before  the  promotion  of  that  prelate  to  Canter- y.WJihclm. 
bury,  there  was  at  Stafford  a  very  handfome  ^  Qii*^'^*^®^* 
girl,  with  whom  Henry  was  faid  to  cohabit, 
Poffibly  Rofamond  might  be  dead  before  this 
intrigue  began.     Fitz-Stephen,  in  his  account '  . 
of  the  beginning  of  the  qtlarrel  between  Henry 
and   Becket,   mentions  a  fifter  of  the  earl  of 
Glare  and  Pembroke,  as  the  greateft  beauty  in  * 
England,  and  one  for  whom  the  king  had  en- 
tertained a  paffion :  but  that  (he  did  not  yield 
to  his  defires  may  be  inferred  from  the  expref- 
fion   made  ufe  of  by  that  author.     There  was 
one    Morgan,  provoft  of  Beverley,  who  was 
faid  to  be  his  fon  by  the  wife  of  Sir  Ralph 
Blewit,  or  (as  others  write  it)  Blower :  and  was 
(6  proud  of  his  birth,  that,  rather  than  deny  it 
in  the  prefence  of  the  pope,  he  renounced  his 
eledtion  to  the  biftioprick  of  Durham :  but  I 
do  not  find  that  he  was  ever  acknowledged  by 
his    fuppofed    father:    and  fome  authors  fay, 
that    his   mother  was  not  the  wife,  but   the 
daughter  of  Sir  Ralph  ;  which  is  the  more  pro- 
bable account,  as  he  was  atlled,  not  Blewit, 
but   Morgan.     It  appears  from  records,  that ]^^*^r ^''^^^^ 
Henry  had   a   natural  daughter,  named  Ma-Tumm?^nd* 
tilda,  whom  he  made  abbds  of  Berking,  after  ^^^ann.  19 
the  death  of  Becket's  lifter,  and  whofe^  mo-^'^^^' ^^' 
ther's  name  was  Joanna:  but  when  flie  was 
.    ^  born, 
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BOOK  11. born,  or  of  what  family  her  mother  was/k 
'  uncertain*     I  fhall  have ,  occafion  hereafter  to 

mention  other  inftances  of  his  incontinence, 
and  fome  that  produced  the  moft  unhappy 
efFeds :  but  in  his  love  for  Rofamond,  or  any 
other  of  the  above-mentioned  ladies,  there  was 
no  other  weaknefs  than  what  is  inieparable 
from  the  paffion  itfelf,  irregularly  indulged. 
He  never  facrificed  to  them  one  hour  of  bufi- 
nefs,  w  fuffered  them,  to  meddle  in  the  go- 
vernment of  his  kingdom.  Nor  was  lie  lavifh 
in  beftowing  either  honours  or  riches  on  their 
relations  or  dependents.  No  worthlefs  man 
eyer  rofe  to  power  by  their  favour ;  no  wor- 
thy man  ever  incurred  a  di%race  at  court  by 
their  malice.  Henry  was  indeed  too  frequently 
a  lover ;  but  be  was  always  a  king. 

Some  curfory  obfervations  have  already  been 
made  on  the  manners  of  the  nation,  as  they 
were  in  thofe  days,  but  not  fo  particularly  as 
V.  Maimflj.  the  fuhjeft  requires.  There  is  a  remarkable 
dc^\v.V"*  paffage  in  William  of  Malmfbury  upon  the 
different  charadters  of  the  Englifh  and  Nor- 
mans. He  fays,  that,  before  the  latter  had 
'  obtained  pofleffion  of  England,  learning  arwl 
religioii  were  brought  to  fo  low  a  ftate  in  that 
kingdom,  that  molt  of  the  clergy  could  hardly 
read  divine  fervice;  and,  if,  happily,  any  one 
of  them  underftood  grammar,  he  was  admired 
and  wondered  at  by  the  reft  as  a  prodigy. 
The  Englifh  nobility  were  very  deficient  in 
the  external  duties  of  piety ;  it  being  cuftomary 
among  them,  even  for  thofe  who  were  mar* 

ried, 
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ned,  to  bear  matins  and  mafs  fatd  to  them  in  BOO  s:  It 
their  bed-chambers  before  they  were  up,  andV  ^  ** 
as  faft  as  the  priefts  could  poflibly  hurry  them 
over,  inftead  of  attending  divine  fervice, .  with 
proper  iblemnity,  in  churches,  or  chapcls» 
Many  of  them  were  guilty  of  the  unna- 
tural inhumanity  of  felling  their  female  flaves, 
whom  th^y  had  kept  as  their  concubines, 
when  they  were  big  with  child  by  them,- either 
to  publick  proftitution,  or  ta  perpetual  flavery 
in  foreign  lands^  They  were  alfo  univerfally 
addided  to  drunkennefs,  and  continued  over 
their  cups  whole  days  and  nights,  keeping 
open  houfe,  and  fpending  all  the  income  of 
their  eftates  in  riotous  feafts,  where  they  eat 
aiad  drank  to  excefs,  without  apy  elegant  or 
magnificent  luxury^  Their  houfes  were  gene-Mem,  f.  56. 
rally  fmall  and  mean,  their  garments  plaip^^"-^^*^'^^ 
and  fuccinft:  they  cut  their  hair  Ihort,  and 
ihaved  their  faces,  except  the  upper  lip ;  wear- 
ing no  ornament  but  heavy  bracelets  of  gold 
on  their  arms,  and  painted  figures,  that  were* 
burnt  into  the  fldn,  on  fome  parts  of  their 
bodies.  The  Normans  on  the  contrary  (as  the 
fame  author  informs  us)  afFe<9:ed  great  finery 
aad  pomp  in  their  cloaths ;  and  were  delicate 
in  their  food,  but  without  any  excefs.  They 
ipent  little  in  houfe-keeping^  but  were  very 
expenfive  and  magnificent  in  their  buildings, 
making  that  their  chief  pride,  and  introducing 
a  new  and  better  mode  of  architedure  into 
this  ifland.     Nor  did. they  only  difplay  this 

magni* 
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BOOK  IL  magnificenee  in  their  own  private  houies ;  but 
"  embelliflied  all  the  kingdom  with  churches 
and  convents  more  fplendid  and  elegant  than 
thofe  of  the  Englifh.  They  are  alfo  commended 
by  the .  above-mentioned  hiftorian,  for  efta- 
blifliing  here  a  more  decent  and  more  regular 
form  of  religion:  but  yet  it  is  certain^  that, 
by  admitting  new  doArines  of  popery,  to  which ♦ 

Y-V*^*^' the  Anglo-Saxon  church  had   never  aflented, 

^tan.,^  ^*  they  further  corrupted  the  purity  of  theChrif- 
tian  faith  in  this  iiland.     He  adds,  that  they 

^Vu^rlr*'  ^^^®  faithful  to  their  liege-loi*ds,  if  they  were 
^^  *  not  ill  ufed ;  but  that,  on  occafion  of  the 
lighteft  offence  given  to  them,  they  broke  their 
allegiance ;  that,  being  accuftomed  to  a  military 
life,  and  hardly  knowing  how  to  live  without 
war,  they  made  it  with  ardour ;  but,  if  they 
could  not  fucceed  by  open  force,  they  under- 
ilood  equally  well  how  to  employ  both  fraud 
and  bribery ;  whereas  the  Engli(h  had  only  a 
tafh  and  impetuous  valour.  He  likewife  tells 
«s,  that  the  Normans  were  apt  to  fell  juftice; 
that  they  were  full  of  emulation,  ambition, 
and  envy  J  that  they  frequently  themfelves 
oppreffed  their  vaffals,  liut  bravely  defended 
them  againft  all  others ;  willingly  intermixed 
with  the  people  they  had  conquered,  and  of 
'  all  nations  in  the  world  were  the  kindeft  to 

foreigners^  putting  them  upon  an  equal  foot 
with  themfelves,  if  they  came  to  fettle  among 
them. 

Such  is  the  pifture  drawn  by  William  of 
Malmibury  of  the  Englilh  and  Normans  com- 
pared 
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J)ared  and  contrafted  together :  and  no  writer  BOOK  ir. 

of  thofe  times  was  better  qualified  than  he  to  y.  Maimfb. 

form  a  true  judgement  of  their  gpod  and  ill  Proiogum 

qualities,  or  more  impartial  between  them  ;  for[^"'*^^^^^*^ 

he  had  very  good  fenfe,  with  much  knowledge 

of  the  world,  and  was  equally  related  in  blood 

to  both  nations.     Neverthelefs  the  diverlitv, 

which  he  has  obferved  in  their  manners,  di4 

not  remain  till  the  times  in  which  he  wrote. 

He  tells  us  himfelf,  that  the  Englifli  foon  ac- 

comnK>dated  themfelves  to  thofe  of  thcNormans, 

after  they  had  been  forced  to  fubmit  to  their 

government,   except  m  one   article,  namely, 

their  temperance  in  eating  and  drinking  ;  but, 

inftead  of  learning  that,  they  communicated  to 

them  their  own  habits  of  drunkennels  and  im« 

moderate  feafting^  which  continued  for  many^ 

ages  the  national  vices  of  their  common  pofle* 

rity. 

Id  weighing  the  merits  of  each  people,  as  here 
defcribed,  it  will  be  found  that  the  Normans 
were  greatly  fuperior  to  the  Englifli  in  politenefs 
and  knowledge;  and  it  may  therefore  be  thought, 
that,  by.  a  mixture  with  them,  the  latter  re-^ 
ceived  inch  improvements,  as  were  a  fufficient 
compenfation  for  the  many  evils  brought  upon 
them  ill  other  refpeds.  It  mufl:  alfo^be  con- 
fefled,  that,  -fo  long  as  the  Anglo-Saxons  were 
mafters  of  England,  that  kingdom  was  of  no 
account  in  the  fyftem  of  Europe ;  but  grew 
to  have  weight  and  authority  on  the  continent 
under  the  government  of  the  Normans,  both 
from  the  dominions  which  the  princes  o£  that 

Vol..  III.  E  rac« 
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BOOK  II.  race  poflfefled  in  France,  and  from  their  aftiv* 
'  "^      "^  ambition,  which,  feconded  by  the  enterprifing 
and  warlike  difpofition  of  all  their  nobility, 
rendered  the  Engli(h  name  rcfpcflted  and  illtb- 
ftrious  abroad.     But  whether  this  honour  was 
tiot  purchafed  too  dear,  by  the  lofs  of  that 
peace,  which  the  (ituation  of  England,  efpc- 
cially    if  united  with    Scotland  and  Wales, 
might  have  fecured  to  it  under  the  government 
and  ifland^policy  oi  the  Saxons,  may  well  be 
difputcd.    Bcfidcs  the  conftant  cxpence  of  blood 
and  treafure,  one  great  mifchief  occafioned  by 
it  was  the  taking-ofF  the  attention  of  many  of 
our  kings  from  the  Important  objcfts  of  ^i* 
culture,  manufafturcs,  and  commerce.     Yet, 
on  the  other  hand,  it  is  certain  that  foreign 
wars,   by  exercifing  the  valour,'  increafe  the 
ftrcngth  of  a  nation,  which,  remaining  long 
unemployed,  i$  very  apt  to  decay,,  and  finft 
into  an  infirm  and  effeminate  foftnefs,    particu- 
larly where  the  people  are  much  additftcd  to 
commerce,  the  mercantile  fpirit  prevailing  over 
the  military  „more  than  is  confident  with  the 
fafety  or  virtue  of  a   ftate.     To  keep  up  the 
energy  of  both  thefe  fpirits-  in  a  proper  degrees 
and  without  prejudice  to  each^other,  is  a.  very  . 
"^   important  and  very  difficult  work  of  political 
wildom,  which    has   been  performed  in  few 
governments  either  ancient  or  modern. 

The  military  art,  during  the  times  of  which 
I  write,  was  in  many  particulars  the  fa.mc 
with  that  of  the  ancient  Romans.  We  are 
informed  by  a^  contemporary  German  hiftorian^ 

that, 
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thatt,  in  the  method  of  encamping,  and  of  be^BOQK  U. 
fieging  towns  or  caftks,-  the  Emperor  Frede-         ^ 
rick  Barbarofla   followed   their  rules,      AndV.R.dcvic* 
the  hiftories  of  the  holy  war,  written  withinj"^^^*  *' 
the  fame  age,    deferibe    the   (leges   made   in 

^Afia,'hy  the  EhgUfh  and  French,  agreeably 
tothofe  carried  on  under  the  difcipline  of  that 
nation.     We  have  one,  compofed  by  an  Eiig-  ^ 

lifhman,  Geoffry  de  Vinefauf,  that  gives  a 
particular  relation  of  the  fiege  of  Acre,  or 
Ptolemais,    to   Which   he  accompanied   kingV.  Gatf. 

.  Richard  the  Firft.     It  appears  frofti  thence,  X^^g^f"*^' 
that   the    befiegers,    ampng  other  machines Ricard.  Reg, 
which  had   been   ufed  by  the  Rotaans,  hadjf^'^j^^^"^^ 
moveable  towers,  built  of  wood,  and  of  fuch 
a  height,  that  the  tops,  of  them  overlooked 
the   battlements   of  the  city.      They   were' 
covered  with  raw  hides,  to  prevent  their  being 

, burnt;    and    had  alio  a    network  of    ropes, 
which  hung  before  them,  and  was  intended  to 
deaden  the  violence  of  the  ftones,  that  were 
thrown  ag^inft  them  from  the  engines  of  the 
befieged.     Thofe  engines  were  called  by  this 
author  pdtrari^e^  but   were  the  Bali/la  of  the^-P-pf^^ 
a^eients;  and,   according   to  his   account   oriiceprano^ife, 
them,  their  force  was  prodigious:  they  tbrewc.i.p.  62. 
ftones  of  a  vaft  weight,  and  w€re  employed  ^^^ut^uT 
by   the  befiegers  to    batter  the  walls,    as  by 
fhe  befieged  to  defend.them.   He  likewiie  men-    ^ 
tioiis  the  crofs-bow  among  the  weapons  made 
^fe  of  in  that  fiege.     It   had  been  introduced  ^  ^ 
iftto  England   by    William   the  Conqueror,  q^^^/Jp^^; 
who    greatly   availed   himfelf   of   it    at   theNor.p.  aoi- 
E  z  battle 
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BOOK  n.  battle  of  Haftings:  but  the  fecond  Lateran 
P.Danie)  hift.  council  having  forbidden  it  in  wars  betweeu 
dciamjiice  Chriftian  nations,  it  was  laid  afide  in  this 
TvL^pf  424,  ^^^^^^^y  ^"ring  the  reigns  of  King  Stephen 
425-  and    of    Henry    the    Second.      Neverthelefs 

G,  la  Breton  Richard  the  Firft,  at  his  return  out  of  Pale- 

Philippiad.      A-  1  1        •  •       •  T^  r 

I  y.  lime,  brought  it  again  into  France,  very  ta- 

tally  for  himfelf,  as  he  was  killed  foon  after- 
wards by  an  arrow  (hot  out  of  that  engine. 
The  manner  of  fortifying  towns  aiid  cafUes, 
'  as  well  as  the  methods  both  of  attack  and  de- 
fence, were  ftill  much  the  fame  as  had  been 
ufed  by  the  Romans  5  but  the  armies  differed 
much  from  thofe  of  that  people,  for  their 
principal  ftrength  was  in  the  cavalry ;  where- 
as, among  the  Romans,  it  was  in  the  legions^ 
which  were  chiefly  compofed  of  infantry. 
And  this  variation  produced  others,  in  the 
manner  of  fighting,  and  of  ranging  the  troops. 
Yet,  upon  many  occalions,  the  horfemen  dif- 
xnounted  to  fight  on  foot ;  and  this  feems  to 
have  been  done  by  the  Englifh  more  frequent- 
ly than  by  mofl  other  nations.  The  infantry, 
for  the  mofl  part,  were  archers  and  dingers  ; 
nor  were  there  any  in  the  world  more  excel- 
lent at  that  time  than  thofe  belonging  to 
this  ifland,  the  Normans  having  communi- 
cated their  fkill  to  the  Saxons,  and  the  Welfh 
being  famous  for  ftrength  and  dexterity  in 
drawing  the  bow.  The  ofFenfive  arms  of  the 
cavalry  were  lances  and  fwords :  but  they 
alfb  ufed  battle-axes,  and  maces  of  different 
forts ;  and  fome  fought  with  ponderous  mal- 
lets 
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lets  or  clubs  of  iron.     1  cannot  better  defcribcPOQKIl^ 
their  defenfive  armour^    than  by  tranflating^      "^  -"^- 
the  words  of  a  contemporary  hiftorian,  who 
has  given  an  account  of  the  manner  in  which 
the  order  of  knighthood  was  conferred  on  the 
father  of  King  Henry  the  Second.     *^  They  v.  Monach, 
"  put    him  on  (fays  that  author)  an  i^coJ^-^i^^.^auVria, 
*'  parable    habergeon,    compofed    of   double  Due,  See 
^^  plates. or  fcoUops  of  fteel,  which  po  arrow ^f"^^^^^^''. 
^^  or  lance  could  penetrate.     They  gave  him  Honour. 
•'  cuifhes,    or    boots   of   iron,  made    equally  And  Pcre 
"  ftrong.     They  put  gilt  fpurs,  on   his  feet,  J^,;;;,!;?^^^ 
^'  and  hung  on  his  neck  a  fhield,  or  buckler,  Franjoife, 
*'  on  which  lions  of  gold  were   painted.     On  ^'  ^*'  P*  3*5* 
*'  his  head  they  placed  a  helmet,  which  glit- 
**  tered   all  over   with    precious   ftones,    and 
*'  was  fo  well  forged,  that, no  fword   could 
<^  cleave  or  pierce  it.*' 

This   armour,,  it    may   be    prefumed,    was 
richer  than   that  of  ordinary  knights,  and  of 
more  excellent  workmanlhip  in  the  temper  of 
the    fteel ;  but    in    other   refpedls    much   the 
fame.      The   habergeons,    or   coats   of  mail, 
were  different  from  the  cuiraffes  ufed  in  later 
times,  being  formed  of  double  plates  of  i^on,^^^^"^^^^^ 
and  covering  the  arms  and  (boulders  of  the  as  cited  by  V. 
knights,  as  well  as  their  bodies.     Under  thefe^^^*^^'^^^^- 
they  wore  other  coats,  of  leather,  or  of  taf- pran9oife^ 
fety,  quilted  with  wool.     The  feyeraj  parts  of  i«  vi.  p.  3B4. 
the  outward  armour  were  fo  artfully  joined,  that 
the  whole  man  was  defended  by  it  from  head 
to  foot,  and  rendered  almoft  invulnerable,  ex- 
cept by  contufions,  or  by  the  point  of  a  lance 
E  3  or 
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BOOK  It  or  fwof d  running  into  his  eye  throuigh  the 
•  '  V  holes  that  werfe  left  for  fight  in  the  vizor  of 
the  helmet :  but  if  it  happened  that  the  horfc 
was  killed  or  thrown  down,  or  that  the  rider 
^as  difmounted,  he  could  make  but  little  re- 
fift'ance,  and  was  either  taken  prifbner,  or  flain 
on  the  ground  with  fhort  daggers,  which  were 
ufually  worn  by  the  horfemen  for  that  pur- 
pofe.  It  being  cuftomary  for  all  who  were 
taken  in  war  to  ranfom  themfelves  with  fums 
of  money,  which  were  generally  paid  to  thofe 
who  took  them  in  proportion  to  the  rank  of 
the  captives,  good  quarter  was  given. 

There  is  a  remarkable  paflTiige  relating  to 
this^  fubjeft,    in   Ordericus   Vitalis,    a   writer 
V"  S!^i  xii  contemporary    with    King  Henry  the  Firft. 
?•  854-*     *  He  tells  us,  that  in  a  battle  between  Louis  le 
Gros  and  that  prince,  of  which  an  account  has 
been  given  in  a  former  part  of  this  work,.'  nine 
hundred  knights  were  engaged,  and  only  two 
of  them  killed  :  "  becaufe  (fays  the  hiftorian) 
"  they  were  cloathed  all  over  with  iron,  ana 
"  from  their  fear  of  God,  and  the   acquain- 
*<  tance  they  had  contrafted  by  -living  togc- 
*^  ther,  they  fpared  one  another,  and  rather 
**  defired  to  take  than  kill  thofe  who  fled/' 
V.Hiftoire    Some  battles  in  Italy,  which  Machiavel  has 
J^^^/'JIJ'^'gg^defcribed,  as  fought  'by  the  mercenary  bands 
*  of  that  country,' in  the  fourteenth  and  fifteenth 
centuries,  were  of  the  fame  kind.  But  it  muft 
be  obferved,    that   one   of   the  reafons   here 
given  by  Ordericus  Vitalis,  why  ib  few  of  the 
knights,  or  men  at  arms,  were  flain  in  this 

,    aflion, 
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ad:ion,  viz,  that  they  fpared  one  another,  out  BOOK  il. 
of  regard  to  the  acquaintance  they. had  con- 
trafted  by  living  together,  did  not  hold  in  en- 
gagements between  different  nations^  that  were 
not  fo  conneded  as  the  French  and  Normans ; 

'nor  in  civil  wars,  where  the  animofity  is  in- 
creafed,  not  diminifhed,  by  the  knowledge 
which  the  adverfe  partiei  have  of  each  other : 
and  therefore  in  thefe  we  do  not  find  that 
the  battles  were  fo  harmleft  :  yet  the  greateft 

'daughter  was  generally  made  of  the  foot, 
wJio  were  neither  fo  well  armed  for  defence  as 
the  knights,  nor  able  to  fay  fo  high  'a  priqe 
for  their  ranfoms. 

Roger  de  Ho veden  fpeaks  of  horfes  covered  v,  Hoveden, 
with  armour,  in  the  reign  of  Richard  the  Firft :  f^^'^* 
but  I  find  no  mention^  thereof  in  the  times  of 
which  I  write ;  and  that  they  were  not  ufual- 

Jy  fo  armed  in  the  reign  of  Henry  the  Firft, 
may  be  proved  from  an  aftion,  before  related, 
between  Odo  de  Borleng,  and  the  barons  of 
Normandy,  who  had  revolted  againft  that 
prince^  in  which  all  the  horfes  of  the  rebels 
w«re  killed  by  the  arrows  of  the  Enelifli, 
though  not  one  of  the  riders  was  wounded. 

In  the  above-recited  paffage,  concerning  the 
arms  that  were  given  to  GeofTry  Plantagenet 
when  he  received  the  order  of  knighthood,  it  • 
is  faid,  "  they  brought  him  a  lance  of  afli 
*'  armed  with  the  fteel  of  Poitou,  and  a  fword 
*'  from  the  royal  treafure,  \yhere  it  had  been 
^^  laid  up  from  old  times,  being  the  workman* 
E  4  «'  fhip 
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BOOK  II.  u  fhip  of  Galan,   the  moft  excellent  of   all 
'  ^'  fword-fmiths,  who  had   exerted  in  forging 

'"  it  his  utmoft  art  and  labour.**  A  Ikilful 
fword-fmith  was  then  fo  ncccffary  to  a  warrior, 
that  it  is  no  wonder  the  name  of  one  who  (ex- 
celled in  his  profefliott  Ihould  be  thus  recorded 
in  hiftory,  and  a  fword  of  his  making  depo^- 
fited  in  the  treafury  of  a  king.  It  muft  be  ob- 
served, that,  in  tnofe  days,  a  fuperior  degree 
of  bodily  ftrength  gave  a  double  advantage  ; 
for  the  ftrongeft  knight  could  wear  the  hea- 
vieft  armour;  whereby  he  was  better  fecured 
than  others  againft  the  weapons  of  an  enemy; 
and  at  the  fame  time  he  could  wield  the  moft 
ponderous  weapons,  which  the  armour  of 
others  was  unable  to  refift.  This  advantage 
was  ftill  increafed,  if  his  fword  was  finely 
tempered,  and  his  defenfive  arms  were  ren- 
dered more  impenetrable  by  the  fkill  of  the 
armourer  in  preparing  the  fteel.  Thus  fome 
extraordinary  ads  of  perfonal  valour,  which 
are  related  in  our  ancient  hiftories,  and  feem 
to  us  quite  incredible,  may  indeed  be  true,  A 
'  fingle  man,  in  a  narrow  pafs,  may  have  de- 
fended it  againft  a  great  number  of  affailants; 
and  the  fuccefs  of  a  battle  may  have  fometimes 
been  decided  hy  the  particular  prowefs  of  a 
C.  22.  few  knights,  or  men  at  arms.  Geoffry  de 
Vinefauf,  in  his  account  of  the  crufade  againft 
Saladin,  makes  the  officers  of  the  Turkilh 
forces  fay  to  that  prin<:e,  in  excufe  of  their 
having  been  beaten  in  an  engagement  with 

the 
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the  Englirti,  that  they  could  not  hurt  the  me- ^^^^^^ 
my^  'who  were  not  armed  as  they  werei  but 
with  impenetrable  armour^  which  yielded  to  no 
'weapons ;  fo  that  in  ajfaul/ing  them  theyfeemed 
to  firike  againjl  flints.  The  fame  author  de- 
Tcribes  the  Turks,  in  another  part  of  his  book, 
•as  being  armed  very  {lightly,  but  bearing  a 
quiver  full  of  arrows,  a  club  fet  thick,  with 
fharjp  .fpikes,  a  fword,  a  light  javelin,  and  ia 
ihort  dagger  or  knife.  Yet  it  appears,  frotn 
his  own  relations  of  fevcral  battles,  that  with 
thefe  weapons  they  often  killed  a  great  num- 
ber of  the  Chriftians:  and  therefore  we  muft 
underftand  the  paflage  before  cited  with  fomo 
allowance  for  a  degree  of  exaggeration.  We 
alfb  find  that  the  armour  of  the  knights  in 
thofe  days  was  not  always  proof  aganift  ar- 
rows from  WeKh  or  Englifli  bows.  And  fuch 
violent  ftrokes  were  given  with  maces  and  clubs 
of  iron,  as  no  helmets  could  refift.  Befides 
the  heavy  cavalry,  there  was  a  fort  of  light- 
horfe,  that  only  wore  an  habergeon  and  (kuU- 
cap  of  that  metal.  Some  of  the  infantry  had 
alio  IkuU-caps  and  jaquettes  of  mail,  with  tar- v.  Gut.  ic^ 
gets  of  wood,  or  light  breaft-plates.  It  was  Breton.  Phi- 
cultomary  for  knights  to  bear  their  coats  of  p.  Daniel 
arms  painted,  either  upon  the  rims,  or  in  theH^V^^* 
middle  of  their  fhields;  and  their  helmets  were  ^-fc^^p.^^',. 
adorned  with  different  crefts,  which,  together 
with  the  arms,  remained  to  their  families.  Some 
good  authors  have  afcribed  the  origin  of  this 
cuftom,  from  whence  the  modern  fcience  of  he- 
raldry was  derived,  to  the  inftitutionof  tilts  and 

tournaments 
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BOOK  J^T^tQUruaments  m  the  tenth  century;  but  others 
^       '  -    date,  it   from  xhe^crufade  under  Godfrey  of 
Bouillon,  when  the  confufion  arifing  from  fo 
•jgreat  a  number  .of  noblemen  of  different  na- 
tions fef ving  together  toade  them  invent  thefe 
la  vif"d^'^   diilinaions.     A    late  ingenious  French  wri- 
faris/  ^    .fer   has    very  juftly  oblerved,   that  -weacrii^g 
iuch    enfigns  pa    their    fliield^,    land   appro- 
priating them  to  diftinguifh  particular  fami- 
lies, could  not  have  been  the  general  prac- 
,tice  in  Europe  till  after  the  death  of  Wil- 
liam the  Conquteror:  for,  if  it  had,  his  fbn 
Robert  muft  bav.e  known  him  by  his  armour, 
^nd  could  not  have  ignorantly  thrown  him  to 
the  grx)und,  as  hath  been  related  in  the  boolc 
.prefixed  to  this  hiftory. 
v.Seidendc      ^ilts  and  tournaments^  we  are  told,  were 
firft  introduced  into.  Germany  by  the  empe- 
.  nor  Henry,  furnamed  the  Fowler,  who  died 
in  the  year  nine  hundred  and  thirty-fix ;  and 
who,  among  other  ordinances  relating  to  thofe 
fpofts^  forbad  the  admitting  of  any  perfon  to 
jouft,  who  could  not  prove  a  nobility  of  four 
defcents.     Soon  afterwards,  they  were  brought 
into   England  by  King  Edgar;  audi  in   the 
fi)llbvving   century,  were  eftabliftied   all  over 
France.      Geoffry   de   Preuilly,    a   baron    of 
Anjou,  is  mentioned  in  fome  of  the  hiftorles 
or  chronicles  of  that  age,  as  the  firft  who  in- 
troduced them. into  that  kingdom:  but  Father 
Hift.  de  la     J)aniel  rather  thinks,  that  be  only  drew  up 
^ik^  i/vi!"  ^  code  of  laws,  by  which  they  were  regulated ; 
and  that   thofe  regulations  had  been  fettled 
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by  the  king  aihl  the  nabilky  in  their  affem-BOOK  IL 
blies.  .     '  -- 

Thefe  «itertainnients  are  juftly  called^  bj 
fome  of  our  ancient  hiftorians,  military  exer* 
cifis  aad  preludes  of  tvar.     For  they  were  of  v.  Neut>rig. 
very  great  uft  to  inftraft  the  nobility  in  all^^"^^^*** 
the  methods  of  fighting  which  prevailed  at  that 
titatf  but  efpecially  in  the  dextrous  m^oage^ 
ment  of  their  horfes  and  lances*     They  alfo 
kept  np  a'  martial  difpofition,    and  an  eager 
emulation  for  military  glory,  in  time  of  peacc^ 
But,  as  they  were  frequently  attended  with  ac#- 
ctdents  fatal  to  the  lives  of  the  combatants.  Pope 
Innocent  the  Second  and  Eugenius  the  Third 
made  canons  againft  them,  by  which  all  who 
(hould  die  in  tliem  were  denied  Chriftian  bu* 
tiaU     Yet,    notwithftanding   the   feverity   of 
this  prohibition,    they   continued  in  France ; 
and  a  fevv  of  them  were  held  under  King  Ste^ 
phen  in  Elngland;  but  Henry  the  fccond,  from 
the  humanity  of  his  nature,  or,  perhaps,  to 
(hew  his  refpeft  for  the  authority  of  the  church,  - 
where  the  intereft  of  the  ftate  did  not  ablb- 
lately  oppofe  it,  moft  ftri^ftly  forbad   therri. 
His  fbns  revived  the  praftice  of  them,  efpa- 
cially    his  fucceflbr,  Richard,     whofe^  ardour* 
for  them  was  violent,  becaufe  no  perfon  ex- 
celled  in  them   more  ,than  himfelf :  nor  did 
they  entirely  ceafe  in  England  till  the  latter 
end  of  the  fixteenth  century;  for,  in  the  year 
fifteen  hundred  and  feventy-two,  among  other 
pomps  for  the  entertainment  of  the  duke  of 
Anjou,  Queen  Elizabeth  held  a  tournament 

in 
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BOOK  II.  in  the  tilt-yard  at  London,  where  Sir  Philip 
^^^■^JJ^      '  Sidney  won  the  prize :  and  caroufals,  another 
Works  of  Sir  mode    of  them,  but.  not  fo  dangerous,  con- 
^•^^"^'     tinued    in   ufe  under  James,  and  Charles  the 
Firft.     It   muft   be  likewife  remarked,   that, 
although    tournaments    were    prohibited    by 
King  Henry  the  Second,  the  exercifes  praftifcd  . 
there,    and  the  emulation    excited   by  them, 
were  not  intermitted  during  the  courfe  of  his 
Sec  Fitz-Ste- -reign,     A   contemporary  writer    informs   us, 
SuntofLon--^  giving  an  account  gf  the  city  of  London, 
don,  prefixed  that,  on  every  Sunday  in  Lent,  the  fons   of 
tohisLifeof  jj^g  Citizens  (allied  forth  in  troops  from  the 
gates,    mounted   on    war-horfes,    and   armed 
with  fliields  and  lances,  or,  inftead  of  lances, 
with  javelins,  the  iron  of  which  was  taken  off, 
in  order  to  exercife  themfelves  in  a.reprefenta- 
tion  and  image  of  war,  by  mock-fights,  and 
other  ads  of  military  contention.     He   adds 
too,    that   many   courtiers,    fronji  the  neigh- 
bouring palace,  and  young  gentlemen  of  noble 
families,   who    had    not   yet   been   knighted^ 
came  to  combat  with  them  on  theie  occafions : 
it  cannot    be  doubted,  that  thole  noblemen, 
who  had  been  honoured  with  knighthood,  had 
proper  places  of  exercife,  for  keeping  up  their 
Ikill  in  horfemanfliip,  and  the  dexterity  they 
had  acquired  in  the  management  of  their  arms. 
The  above-mentioned  author  lays  further,  that, 
on  every  holiday  throughout  the  whole  fum- 
mer,  it  was  ufual  for  the  young  citizens  to  go 
out  into  the  fields,  and  pradlife  archery,  wreft- 
ling,  throwing  of  ftones  and  miflile  weapons, 

with 
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with  other  fuch  martial  iports.  And,  duriDgBOOK  IL 
the  feftival  of  Eafter,  they  reprefcnted  a  kind 
of  naval  fight  on  the  river  Thames. 
/  The  moft  particular  and  authentick  account 
I  have  met  with  of  the  navies  in  thofe  days, 
and  alfo  of  the  manner  of  fighting  at  fea,  is  in 
the  before-.cited  hiftory  of  GcofFry  dc  Vine* 
fauf.  From  his  defcription  it  appears,  that 
the  Ihips  of  war  were  all  Gallies;  but  he  fays,; 
that  in  his  time  they  had  generally  no  more 
than  two  rbws  of  oars ;  and  he  adds,  that  the 
veflel,  which  the  Romans  called  Liburna^  was 
then  named  a  galley,  being  long,  narrow, 
and  low-built.  To  the  prow  was  affixed  a 
piece  of^wood,  commonly  then  called  a  fpur^ 
but  by  the  ancients  a  rojirunty  which  was  dc- 
figned  to  llrike  and  pierce  the  fhips  Of  the 
enemy;  but  there  were  alfo  lefler  gallies, 
with  only  one  tier  of  oars,  which  being  fliorter, 
and  therefore  moved  with  greater  facility, 
were  fitter  for  throwing  wild-fire,  and  made 
ufe  of  to  that  purpofe.  The  fame  writer  has 
related  all  the  circumftances  of  a  lea-fight, 
which  the  Chriftians,  who  were  going  to  the 
fiege  of  Ptolemais,  had  with  the  Turks  on 
that  coafl.  He  tells  us,  that  when  the 
fleets  were  advancing  to  engage,  that  of  the 
Chriflians  was  drawn  up,  not  in  a  flrait 
line  of  battle,  but  in  a  crefcent  or  half- moon ; 
to  the  intent,  that,  if  the  enemy  fliould  at*^ 
tempt  to  break-in,  they  might  be  inclofed  in 
that  curve,  and  confequently  overpowered, 
in  the  front  of  the  half-xnoon  (that  is^ .  at 
5  the 
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BOOK   ILthe  two  ends  of  the  curve)    the  Chriftians 
'      '         placed  their  ftrongeft  galleys,  khat  they  might 
,    attack  with  more  alacrity,  and  better  repel  the 
attacks  of  the  enemy.     Oii  the  upper  deck  of 
each  galley  the  ibftdiers  betoagiDg  to  it  were 
drawn    up    in  a  circle,  with  their   bucklers 
ctofcly  joined ;  and  on  the  lower   deck   the 
rowers  fat  aU  together,  {o  that  thofe  who  were 
to  fight,  and  were  placed  above  for  that  pur- 
pofc,  might  have  the  more  room.     The  a£i:ioQ 
^  began,  on  both  fides,  with  a  difcharge  of  their 

mitfile  weapons:  then  the  Chriftians  rowed 
forwards  as  fwifrly  as  they  conld,  and  fhocked 
the  enemy's  galleys  with  the  fpurs  or  beaks  of 
theirs :  after  which  they  came  to  clofe-fighting  ; 
the  oppofitc  oars  were  mixed  and  entangled  to- 
gether ;  they  fixed  the  gafUies  to  each  other  by 
grappling  irons  thrown  out  on  both  fides  ;  and 
fired  the  planks  with  a  kind  of  burning  oil, 
commonly  called  Greei  wild-fire.  The  account 
which  the  fame  hiftorian  gives  of  that  wild-fire 
is  worth  tranfcribing.  His  words  are  thefe  : 
^^  JVitb  a .  permqaus  fiench  and  livid  flames  it 
♦<  confumes  even  flint  and  iron :  nor  can  it  be 
*«  eMinguijhed  by  water:  but  by  fprinkling  /and 
'  ^^  upon  it  the  violence  cf  it  may  he  abated  i 
**  and  vinegar  poured  upon  it  will  put  it  outC^ 

We  know  of  none  fuch  at  prefent.     The 
composition  was  firft  difcovered  by  Callbweust 
an  architt£i:,  who  came 'from  Syria  toCon-* 
V.  Montcf-    ftantinople^  and  the  Greek  emperors,  for  fame 
d^irg^SkS'^"®^'  kept  the  fecrct  to  themfelves.    Conftan-^ 
ct  (kcad.de   tiftc  Porphyrogenitus,  in  bis  treatife  on  the 
rein|>.jiom.  ;adminiftration  of  the  empire,  which  Jtie  dedi- 
cated 
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cated  to  hk  fon,  advifes  that  prince  to  aiifwer  BOOK  ir. 
the  barba4^i^n«,  wha  Ihould  defirc  him  to  giyc  '  ^ 
them  at)y  of  the  Greek  fite^  that  he  was  not 
allowed  tk>  part  with  it,  hecqiufe  an-  angd^  who  ,  . 
game  it  to  X!onftantine  the  Griat^  commanded 
kim  U  refufe  if  to  all  other  natiom.  While 
thU  advice  was  adhered  to,  the  wild^fire  proved 
of  great  ufe  to  the  defeiwre  of  the  eUDpire  5 
.foveral  fleets,  which  came  to  invade  Conftaii'- 
tinople,  having  been  burnt  and  defrayed 
by  it;  but  it  appears,,  by  the  ^aflage  above* 
quoted,  that!  in  the  twelfth  century  the  fecret 
was  known  to  mm^y  other  tuitions,  and.  even 
to  the  Mahometafiis.  I  find  alfo  that  it  was 
«i^ed  in  the  attack  and  defence  of  towns  and 
caftlce: 

The  Saxon  chrtmiele  tells  us,  that  KingChron. 
Alfred,  ta  oppofe  the  invaficns  of  the  Danes,  ^^^'^"-  ^^^ 
ordered  a  number  of  (hips,  or  rafthcr  galleys,  to  ^^"*  '^* 
be  built  upon  a  new  model,  different  from  thofc 
w-hieh  were  uied  by  that  nati^ti,  or  by  the  Fri- 
fons ;  being  higher  than  aay  of  theirs,  and 
aknoft  twice  as  long,  better  failers,  more 
fteady,  and  more  proper  for  war.  Of  tbefe 
fome  had  fixty  oar&,  and  others  more.  'Exi» 
perience  (hewed  that  they  were  fuperior  to-  any 
of  thoie  fhips  with  which  the  northern,  coa:- 
faiffs .  had  inffefted  the  coafts  of  England,  till 
this  admirable  prince,  whofe  genius  and  applih 
catibn  to  whatever  might  conduce  to  the  bene- 
fit of  the  puWicfc  i«ftru<9fed-  bis  fiibj'efl;^  in  ail 
kinds  of  ufcful  knowledge,  made  tbi^  imj- 
provement  in.  the  naval  architecture  of  the 
.    ,  Anglo- 
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BOOKIL  Anglo-Saxons,     His  fbn,   and  grandfons,  aA 
ter  the  wife  example  he  had  fet  them,  kept  up 
very  ftrong  fleets,  which  not  only  protie6led 
but  enlarged  their  dominions.     And   (if  we 
v.Fior.Wig.may  believe  the  accounts  of  fbme  ancient  hif- 
^^^°°-938.tprians)  his  great  grandfon  Edgar  raifed  the 
lur«m!  937-  maritime  force  of  England  to  fuch  a  degree,  as 
cannot  be  paralleled  in  the  hiftory  of  any  other 
nation.     They  tell  us,  that  this  monarch  had 
three  feveral  fleets,  each  of  twelve  hundred 
fail,  and  all  flout  (hips,  which  were  ftatiqned 
to  guard  the  different  coafts  of  his  kingdom; 
and  that  every  year  he  cruifed  in  each  of  thefe 
fquadrons,  fo  as  to  make,  within  that  time, 
the  whole  tour  of  the  ifland.     If  thefe  fhips 
had  been  built  upon  the  fame  model  as  Alfred's,, 
the  number  of  rowers  abpard  of  them,  allow- 
ing but  one  to  each  oar,  would  have  exceeded 
two  hundred  thoufand,   befldes  the  mariners 
that  were  neceflary  to  manage  the  fails,  and 
ibldiers  for  battle.     But  fuppoiing  that  three 
in  four  of  them  were  of  a  much  fmaller  fize, 
and  carried  no  more  than  four  and  twenty  men 
each,  which  was  the  lowefl:  complement  of 
any  that  We  read  of  in  thofe  days,  th«  number 
is  ftill  greater  than  Englap4>  not  united  either 
with  Scotland  or  Wales,   could  poflibly  fur- 
nifli,  to  be  kept,  as  it  is  faid  thefe  were,  in 
conftant  employment.     I  am  therefore  fur- 
Os^^c.  10.  P^^^^ed  that  Mr.  Selden,  in  one  of  his  moft 
'important  and  elaborate  works,  fliould  feem 
to  have  given  credit  to  this  account,  which 
certainly  is  exaggerated  very  far  beyond  truth  : 

though 
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though  it  is  probable  that  King  Edgar  had  a^OOKU 
much    ftronger    fleet,    and    more    conftantly        "       ' 
maintained  on  all  the  coafts  of  his  kingdom^ 
than  moft  of  his  predeceflbrs  ;  becaufe  we  find 
that  he  enjoyed  a  fettled  peace,  through  the 
whole  coyrfe  of  his  reign,  unmolefted  by  any 
of  the  people  of  the  North,  or  other  foreign 
ftates.     Yet  he  had  not  been  dead  above  fix  orCHron*  Say* 
feven  years,    when  the   naval  power   of  thCerMainiftT"* 
Englifh  was  fb  ftrangely  reduced,    or  fo   ill  See  aifo  Sit 
managed,    that  a  Danifh   fquadron   of  feven  ^' ^'*^^^^'*^ 

ri'^t.  •    r  1     y  r     V    •    Argument   m 

ihips  was  able  to  mlult  lome  parts  of  their  the  cafe  of  th^ 
coafls,  and  to  plunder  their  town  of  South- ^^i-*^".f[» 
amptbn.  Nor  did  thelofs  and  difhonour,  which  yoLi*,  "**  ^ 
the  nation  had  fuflained  by  this  defcent,  excite 
them  to  reflore,  or  better  regulate,  their  mari- 
time force.  For,  tea  years  afterwards,  Ethelred, 
or  rather  thofe  who  had  the  diredion  of  publick 
bufinefs  during  the  tender  years  of  that.prince, 
could  find  no  means  of  delivering  the  kingdom 
from  thefe  invaders,  but  by  giving  them  money ; 
for  the  raifing  of  which  a  new  tax,  called  dane-^ 
geld^  was  impoled  on  the  people. 

The  natural  effcd  of  this  timid  meafure  was 
to  draw  on  other  invafions.    They  accordingly 
happened  ;  and  more  compofitions  of  the  fame 
nature  were  exaded,  each  new  payment  being 
higher  than  the  foregoing :  fb  that  from  ten  ' 
thoufand  they  came  to  eight  and  forty  thoufand 
pounds;  a  great  fum  in  thofedays  !  One  vi- 
gorous effort  was   indeed  made   by  Ethelred,  ^^^"' ^^^ 
in  the  year  one  thouland  and  eight,  to  free 
hiftifelf  and    his   people    from  this  infamous 

Vol,  III.  F  tribute. 
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BOOK  IT.  tribute,  by  a  general  tax  on  all  the  land  of  the 
kingdom,  for   fitting  out    of  a   fleet,    which 
niight  effeftually  guard  it  againft  the  Danes. 
Every  three  hundred  and  ten  hides  of  land  was 
charged  to  furnifli  a  galley  of  three  rows  of 
oars,  and  every  eight  hides  to  provide  a  coat  of 
mail  and  a  helmec ;  which  armour  was  for  the 
foldiers,  defigned  to  be  employed  as  marines^ 
aboard  of  the  fleet.     This  <vas  done  with  the 
advice  and  confent  of  the  parliament,  or  witena 
gemote  :  and  the  Saxon  chronicle  tells  us,  that 
Chron.  Sax.  jj.^  number  of  fliips  built  and  cquipt  the  next 
year,  by  means  or  this  impontion,  was  greater 
titan  any  that  the  Englilh    nation  had  ever  " 
furniftied  under  any  former  king,     Mr.  SeU 
V,  Marc      dcn  obferves,   that,  according  to  a  computa* 
dauC  c»  1 1,   ^-^j^   j^^jg  jj^  Camden's  Britannia  from  rolls 
of  that  age,  the  number  of  hides  of  land  in 
England  did  not  exceed  two  hundred  and  forty 
three  thoufand  fix  hundred ;  which  makes  the 
number  of  (hips  obtained  by  this  hidage  (evea 
hundred    and  eighty- five.      This   apparently 
was    a    fleet    fufficient    to    have    maintained 
the  fovereignty  of  our  feas  againft  any. other 
nation.     Yet,  by  vipleiu  tempefts  and  wicked 
treachery,    it  was   foon    deftroyed ;    and  the 
wretched  expedient  of  compounding  with  thq 
Danes  was  again  taken  up;  which  at  laft  pro- 
ceeded fo  far,  that,  in  the  year  one  thoufand 
Chron.  Sax.  and  twelve,  the  Englifli  nobility,  after  paying 
the  tribute    (though  too  late   to  prevent  thq 
enemy  from  over-running  and  fubduing  a  great 
part  of  the   kingdom)    hired   a  fquadron    of 

Panitti 
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DanJfii  ftiips  to  guard  tlfieir  coafts  againft  the  BOOK  IL 
attacks  of  oth6r  corfairs.     AH  England  being  ' 
jfoon    afterwards    fubjefted   tp    Canute,    that^^"*"-  Sax. 
priTice,  in  the  year  one  f  houfand  eighteen,  dif-  "^^*™**°'^' 
ffililed  all  his  Danifh  fleet,  except  forty  fhips, 
which  he  retained  to  fecure  his  new-acquired 
dominions  :  but,  in  the  year  one  thoufand  and* 
twenty-eight,  he  carried  with  him  to  Norway  ibidem,  fub 
fifty-five    ftiips    of  war,  which    his    Englifh  ^"^  *®^^« 
Thanes  provided  for  him,  and  by  which  he 
was  enabled  to  conquer  that  kingdom.     His 
fon    and    facceiSbf ,     Harold  Harefoot,    who  ibWcm,  fub 
reigned  only  four  years,  laid  a  tax  upon  the  win.  io}9, 
Englifh  to  maintain  conftantly  in  his  fervice  fix- 
teen  (iiips  of  war,  allowing  eight  marks  to  each 
xower,  according  to  the  eftablifhment  fettled 
by  Canute.  His  brother,  Hardicanute,  increafed 
that  number  to  fixty-two,  with  the  fame  al- 
lowance to  each  rower ;  for  the  defraying  of 
which  the  Englifti  paid,  in  the  fccond  year  of 
that  king,  twenty-one  thoufand  and  ninety- 
nine  pounds:  but  prefently  afterward  he  re- Chron.  Sar, 
duced  the  number  of  fhips  to  thirty-two,  and^"^^^*^*^^®' 
the  charge  to*  eleven  thoufand  and  forty- ejght 
pounds.     In  truth,  it  was  not  necefTary  that 
thefe  Datiifh  princes  fhould  keep  any  great  na- 
val forces  for  the  defence  of  this  ifland  ;  as  they 
themfelves  had  the  dominion  of  thofe Jiorthern 
countries,  from  whence  the  former  invafions 
and  defcents  had  been  made^  and  as  no  other 
power,  then  exifling,  could  pretend  to  difpute 
with  them  the  empire  of  the  ocean. 

F2  Hiftorians 
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BOOK  11.      Hrftorians  relate  that  earl  Godwin,  to  ap- 

^T^J^XiftT  P^^^^  ^^^^  anger  of  his  fovereign,  Hardicanute, 

degciHsR^g.for  the  ftiare  he  bad  in  the  death  of  Alfred, 

^^i^l*et  aUo8.^^^^P^"^       brother,  prefented  him  with  a  (hip, 

the  beak  of  which  was  of  gold,    and  which 

carried   eighty   foldiers,  of  whom  every  one 

had   on   each  arm    a   golden    bracelet,    that 

weighed  fixteen  ounces ;  on  his  head  an  iron 

helmet,  gilt  with  gold,  as  were  alfo  the  other 

parts  of  his  armour ;  on  his  left  (houlder  a 

Danifli  battle-axe,  and  in  his  hand  a  javelin  : 

which  circumftances  I  here  mention,  not  fo 

much  on  account  of  the  richnefs  of  the  gift,  as 

•  to  (hew  the  number  of  foldiers,  that,  in  thofe 

days,  ferved  aboard  of  (hips  of  war,  and  how 

they  were  armed.     For  it  may  reafonably  be 

fuppofed,  that  this  galley  was  equipt  in  much 

the  fame  manner  as  others  were  at  that  time, 

except  the  peculiar  magnificence  of  the  gold  in 

the -beak  and  in  the  ornaments  of  the  foldiers. 

d*^B^^^'a     It  appears  from  records,  that  danegeld  was 

Herming.^  Icvicd  in  the  reign  of  Edward  the  Confeflbr, 

Chartui.        not  to  be  paid  to  the  Danes,  but  to  oppofe  their 

'•  invafions ;  and  it  feems  to  have  been  continued 

during  the  firft  eight  years  of  that  king,  as  a 

conftaiit  fund  for  his  navy.     We  are  told  that 

V.  Ingulph.    he  took  it  off,  in  the  year  of  our  Lord  one  thou- 

^^iin.^ToV-    ^^^^  ^"^  fifty-one,  becaufe  he  faw  the  devil 

edit.  Gale,     dance  on  a  heap  of  the   money  collected  by 

that  tax:  but  Ingulphus,  wlio  mentions  this 

ridiculous  tale  only  as  a  popular  rumour,  gives 

us  a  very  good  reafon  why  the  lands  Of  the 

i        kingdom  were  then  difcharged  of  this  burtheti, 

namely^ 
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namely,  there  being  a  great  famime  that  y«ar,  Bpo  KII. 
which  moved  the  king  to  remit  it,  out  of  cha- 
rity  to  the  poor.  Yet  it  muft  Tbe  obferved, 
that  this  temporary  eVil  was  no  proper  caufe  for 
aboli(hing  a  tax,  which  at  other  times  might  be 
neceffary  to  all  perpetuity ;  and  therefore  I  much 
doubt  the  hiftorian's  exaftnefs  in  faying  it 
was  fo  aboliihed.  Edward's  fuccelTor,  Harold,  ^^^^^^* 
drew  together  a  fleet  of  feven  hundred  {hips  of  •^•P*  ^^'» 
war ;  and  yet  we  do  not  find  that  any  danegeld, 
or  other  fimilar  impofition,  was  levied  by  that 
prince.  This  expence  therefore  muft  have 
greatly  exhaufted  his  treafury,  and,  together, 
with  the  charge  of  his  mercenary  troops,  will 
account  for  his  having  been  fo  tenacious  of  the 
Ipoils  he  took  from  the  Norwegians. 

In  the  year  one  thoufand  and  eighty-threfeChron.  Sax. 
(or,  as  others  fay,  eighty-four),   William  the^^^'*^-io83. 
Conqueror,  apprehending  a  great  invafion  offubaLi.io84. 
England,  from  Denmark  and  Flanders,  fevived 
danegeld,  and  advanced  it  to  fix  (hillings  a  hide  ; 
but,  as  it  appears  that  many  lands,  which,  un- 
der the  Anglo-Saxon,  kings  had  been  charged 
with  this  tax,  were  exempted  from  it  by  him 
(on  the  fubjeft  of  which  exemption  I  (hall  fay 
more  hereafter)^  it  is  probable,  that,  notwith- 
flanding  the  augmentation  of  the  charge,  the 
produce  was  little  more  than  had  beeii  obtained 
from  former  danegelds.     We  are  told  by  the 
author  of  the  dialogue ife  Scaccario^  which  was^-^*  ^^  "• 
written  in   the  reign  of  Henry   the    Second, 
*'  that  William  the  Conqueror  would  not  re* 
*'  vive  this  tax  (vyhich,  at  fii'ft,  had  been  ex- 
F  3  "  aaed 
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BQdic  IL  «  z&cd  upon  urgent  neceffity  in  time  <rf  war) 
^"'^''^  '  ^^  as  an  annual  fuppty ;  uor  yet  \Vould  he  ea- 
•*f  tirely  give  it  up  ;  but  referved  it  to  anfwer 
^^  extraordinary  aud  unforefeen  occafions  :  iot 
^^  which  reafon  it  was  rarely  taken  by  him  or  ^ 
f  *  his  fucceffoirs,  and  only  when  aftual  wars  with 
"  foreign  iiatiou§,  or  the  fe^r  thereof,. came  upoi» 
*  .  "  thetn."    It  is  not  certain  that  danegeid,  or, 

**^^^"  fT  ^^  th^^xon  chrpnicie  terms  it,  mllitfire  trihuum^ 
ann?'io4o.    ^^^  ^jvcr  exaded  by  William  Rufus.     He  im- 
pofed  indeed  a  bidage  of  four  Shillings  a  hideoif 
iall  the  land  ot  the  kingdom:  but  it  was  not  ga- 
thered, like  the  former  danegdds,  fpr  the  aug- 
xTientation  or  lupport  of  the  royal  navy,  or  few: 
I  he  defence  of  thp  coaft,  or  any  alarm  of  inva? 
lion,  but  to  enable  him  to  acquire  the  dutchy 
of  Normandy,  in  mortgage,  from  his  brother, 
1  theretore  confider  this  exaction  as  pf  a  quite 
^  different  nature,  tho',  being  levied  from  the  lands 
lof  E  gland,  as  dancgeld  had  been,  it  was  iuac- 
^uratejy   lb    called.     The  aid   to   Henry  the 
Firfi-^  ior  the  marriage  of  his  daughter,  which 
he  claimed  as  a  feudal  right,  is  faid  by  fome^ 
write:  s  to  have  been  railed  by  a  land  tax,  after 
the  rate  of  three  IhiUings  pn  every  hide  of  land. 
^fe  Exqhcq^  But  uGtiing  can  be  more  improper  than  toca4 
p.  47\-.  c.  17.  th.s  a  dantgeld,  though  Mr.  Madox  has  cited  aa 
V.  tiuaLingd.Q]^}  i^aiiufai^  t  chronicle,  in  which  it  is  fo  deno- 
i'     '  .' .  ['  niinated.     Henry  of  Huntingdon  mentions  ir^ 
butvvithout  that  appellation.     Neverthelefs  ifc 
-appears  by  i\\^  great  roll,  cotnpaonly  called  the 
jfiithjut  King  Sfepiicn,  but  which' Mr.  Madox 
Jias  demonLiratcd  tq  belong  to  the  reign  of 
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Henry  the  Firft,  that  it  was  colle£led  fix  years  BOOK   h: 
together  by  that  king,  and  accounted  for  in  the 
fame  words  that  were  wont  to  be  ufed  in  ac-  Y'.P^P^^^* 
counting  for  the  fettled  yearly  revenue.     Of  MagnVRol 
Stephen's  reign  we  have  np  rolls;  but  notice  isScaccarii,  at 
taken,  in  fome  hiftories,  of  his  levying  pf  dane-  ^^^dax's*  uU 
geld,  which  he  had  a  good  pretence  to  do,  as  (lory  of  the 
be  was  in  perpetual  fear  of  invafions  from  ^o^'-S^^fx^^^^V 
mandy,  or  other  parts  of  France,  in  favour  of  the  Excheq. 
Matilda  or  her  fon.     We  find  by  the  rolls  that^-  ^7- 
it  was  paid   in   the    firft,  fecond,  twentieth, 
and  twenty-firft^  years  of  Henry  the  Second. 
The  low  ftate  in  wfeich  he  found  the  fleet  of 
England  might  make  it  heceffary  for  that  prince 
to  continue  this  impofition  till  the  third  year  of 
his  reign  ;  and  the  danger  of  an  invafion  from 
France  or  Flanders   might  naturally   induce 
him  to  revive  it  in  the  twentieth. 

What  was  the  ordinary  ftrength  of  the  royal 
?^Yy»  from  the  times  of  William  the  Conqueror 
to  thofe  of  Henry  the  Second  inclufively,  or 
to  what  number  of  fliips  it  was  increafed  upon 
extraordinary  exigences,  we  are  not  well  in- 
formed.    But  it  appears,  .from  a  paffage  in  the  V.  Libr.  Ru- 
'  ReJ  book  of  the  Exchequer,  that  the  Cinque  Ports,  JaT  ^''" 
during   thofe    times,  were  'obliged,  by  theirSeeaifothe 
tenures,  to  provide  fifty- two  ftiips,  and  twenty  g^S^p^^"^^^^^^ 
four  men  in  each  (hip,  for  fifteen  days,  at  their  in  the  cafe  of 
own  charges,  to  defend  the  coafts,  when  re*  ^^P*rj°"^y- 
quired.     And  not  only  thefe,  but  other  mari-joWs fecond 
time,  and  even  fome  inland  towns,  held  by  the  day's  argu- 
fame  kind  of  fervice.      This  feems  to  have^^;^^^^^^^^ 
been  the  conftant  fupport  of  the  navy:  but 
F  4  upon 


7*  HISTORY  OFTHE   LIFE^ 

BOOK  II. upon   extraordinary    occafions   danegeld    was 

^         levied :  and,  although  at  the  end  of  that  cen* 

tnry  the  name  wns   loft,  a  like   provifion   w,as 

^.^^J^"^^*^^ often  made,  in  every  age,  by  our  parliaments, 

GELD,  fof  the  defence  of  the  Britifh  fea  and  fecurity 

of  the  kingdom.  ' 

It   has   been  mentioned   in  former  parts  of 

^alfoSiix.  this  v^rork,  that  the  EngHfh  fleet  in  the  chan- 

p   19^'.  fub  ^^  ^^^  William  Rufus   good   fervice  againft 

Sinn,  1089,   his  brother  \  a  great  number  of  Normans,  who 

f  vH^ '^ '   ^'^re  coming  over  to  fupport  the  pretenfions 

fca.  10.      'of  the  latter,  having  beeij  deftroyed   in   their 

paffage  by  the  fhips  that 'guarded  the  coaft  of 

V  Buflex ;  which  fo  intimidated  Robert,  that  he 

durft  notfattempt  another  embarkation*      A 

fufficient  fleet  was  likewifefent  by  Henry  the 

Y'v^'p^^6  ^^^^»  ^^  ^^^  beginning  of  his  reign,  tooppofe 

jfca/50.       that  prince  in  his  paflage  between  .Normandy 

and  England :  but  a  part  of  it  joined  him  ; 

which  enabled  him  to  land  without  difficulty ; 

and,  a  peace  being  foon  concluded  between  the 

two  brothers,  thisifland  remained  exempt  from 

the  invafions  of  foreigners,  or  any  alarm   of 

that  nature,  till  the  war  excited  againft  Henry 

by  the  fbn  of  Duke  Robert  obliged  him  again 

to  provide  for  the  defence  of  his  realni,  by  a 

proper  exertion  of  its  maritime  power. 

During  the  reign  of  Stephen,  the  Englifh 
nav^y  declined  much  in  its  ftreiigth  ;  and  we 
cannot  wonder  that  it  did  :  for  the  long  intes- 
tine war,  which  defolated  the  kingdom,  ruin- 
ed its  commerce  :  without  which  it  is  impof^' 
fible  fcr  any  prince  to  maintain  a  naval  power, 

Thi5 
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This  was  reflored,  and  probably  augmented,  BO  OK  II. 
by  Henry  the  Second:  yet  it  I'eems,  that,  till  ' 
the  latter  part  of  his  reign,  he  made  no  efforts 
to  fit  out  any  powerful  fleets ;  becaufe,  being 
mafler  of  almofl  all  thje  French  coaft,  and  in 
clofe  alliance  with  the  earls  of  Flanders  and 
Boulogne,  he  feared  no  invafion.  For  the 
kings  of  Denmark  had  given  up  all  intentions 
of  renewing  their  claim  to  England;  nor  did 
their  fubjefts,  or  any  other  of  the  northern 
nations,  continue  thole  piratical  expeditions, 
which  had  been  fo  troublefome  to  the  Englifh 
in  former  times.  It  feemed  therefore  unnecef^ 
fary  for  Henry  the  Second  to  guard  his  coafts 
by  great  fleets;  and,  being  bufied  upon  the 
continent,  he  chiefly  turned  his  thoughts  to 
the  increafing  and  ftrengthening  of  his  land* 
forces,  which  he  might  better  make  ufe  of, 
cither  to  defend  or  enlarge  his  territories  in 
France.  GeofFry  de  Vinefauf  tells  us,  thzt^^  SS* 
^fter  King  Richard  the  Firft  had  made  himfelf 
mafter  bf  Cyprus,  when  all  his  galleys  were 
arrived  in  one  of  the  ports  of  that  ifland,  the 
number  of  them,  including  five  which  he  had 
taken  from  the  Cypriots  and  added  to  his  own, 
amounted  to  a  hundred ;  whereof  fixty  were 
fuperior  to  the  cammon  armed  galleys.  And 
in  another  place  he  fays,  that  a  fleet  fo  fine,  C,  12. 
and  fo  well  provided,  had  never  been  feen  ^^-Z^lLUql. 
fore.  Befides  the  galleys,  Richard  had  with 
him,  when  he  failed  from  the  harbour  of  Mef- 
fma  in  Sicily,  a  hundred  and  fifty  great  fhips, 
which  he  ufed  as  tranfports>    Thefe,  we  are 

told, 
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BOOK  II. told,  he  had  felefted  from  all  the  {hipping  in 
^"^"-^^       ^the  ports  of  England,  Normandy,  Poitou,  and 
his  otloer  maritixne  territories.     That  moft  of 
the  galleys  were  built  before  the  death  of  .his 
father,  I  think  very  probable;  for  they  could 
,  not  otherwife  have  been  ready  to  put  to  fea  iq 
gIoOuIsa!^^  (hort  a  time  after.    A  manufcript  chronicle, 
of  the  age  of  Henry  the  Third,  cited  by  Spel- 
man  in  his  Gloflary,  fays  that  fifty  of  thefc 
were  triremes^  viz.  galleys  of  three  rows  of 
oars;  and  that,  among  the  other  {hips,  thir* 
teen,  diftinguKhed  there  by  the  name  of  buffes^ 
carried,  each  of  them,  three  mails.     Upon  the 
whole  I  prefun^e,  that    the    more  numerous 
fleets,  mentioned  before  in  the.Engli{h  hiflory, 
CQiifiiled  of  veiTels  much  {mailer  than  this  of 
Richard, 
LbwTiS,.    There  is  a  very  remarkable   law  of  King 
Sax.  Leg.    '  Athelftan,  which    fays,    that  any   merchant, 
Judicw  Cxvii.  who  has  made  three  voyages,  upon  his  own 
p/^,.      '   account,  beyond  the  Britilh  channel,  or  nar- 
See  aift)  Spel-x-Qw  feas,  fhall  be  entitled  to  the  privilege  of 
^^and  r!c.  ^  Thane.     TJiis  was  a  great  encouragement 
mains.        ''given  to  commcrcef  and  iuch,  indeed,  as  it  is 
very  lurprifing  to  meet  with  in  the.hiftory  of 
fo  rude  an  age.    VVarlike  nations,  though  infi* 
nitely  more  refined  than  the  Englifh  were  in 
thofe  days,  are  apt  to  confider  all  trade  as  ra- 
ther jdiflionouriug,  than  ennobling,  thbfe  who 
farry  it  on;  it  is  therefore  no  fmall- indication 
of  the  good  (enfe  of  King  AthelfJan  and  his 
Viitena  gemate^  or  parliament,  -that  they  broke 
through  this  prejudice,  and  made  nobility  the 
I  reward 
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rewawl  of  mercantile  fsaerit.    It.  does  siot  ap-  lO^OKlHj 
pear  that  the  Norman  kings  adopted  the  fanoe         ' 
pdicy  :  but  that,  under  fon:ie  of  thofe  princes 
whofe  redgris  are  treated  of  in  this  work,  Eng- 
land continued  to  enjoy  a  ilourifhing  OQm- 
naerce,  niay  be  well  inferred   from  the  great 
quantity  of  money  and  plate  contained  in  dae 
treafiiry  c^  William  the  Clonqueror,  of  Henry 
the  Firft,  and  of  Henry  the   Second,  at  tfce 
iimp  of  their  dea'th.     It  has  already  been  laid, 
that,  eifclufive  of  the  plate,  the  treafure  left  by 
William  the  Conqueror,  in  his  palace  at  Win- 
dbefter,    aqaounted  to  fixty  thoufand  pounds 
weight  of  filvcr  in  coined  money ;   and  that 
left  by  his  fon  Henry  to  a  hundred  thoufand/^- ^»«^i^ 
A  contemporary  writer  like  wife  informs  us,vM^ic/l, 
that,  foon  after  th^deceafe  of  King  Henry  the^«bann.ii82. 
Second,  Richard  the  Firft  ordered  ^n  ^^^&^  ^c-^^^^^^cJnl' 
pDunt  to  he  takes,  ;both  in  nutnber  and  weight, 
of  all  his  father's  treafures,  and   found  them 
amount  to  above  ninety  thoufand  pounds  in 
iilvcr  and  gold.     Another  fays,  that  he  caufed 
all  the  treafures  of  his  father,  in  (ilver  and  gold,  ^'  ^(^^^^7i 
jtohe  weighed,  and  found  that  it  greatly  ex-f.^"^]^^* 
ceeded  the  value  of  a  hundred  thoufand  marks. 
It  has  been  (hewn  before,  that,  in  thofe  days 
pne  pound  of  iilyer  contained  about  as  much  of  Sce  the  Kotet 
that  metal  as  three  pounds  do  now,  a»d  that  a  ^^.^^  tMoff 
mark  was  two  thirds  of  the  valut  of  that  pound.  uitioiTs  of^^^ 
The  wealt]i  of  the  prelates  and  chief  nobles  of  England  at 
the  realm  was  proportion  ably  great ;  and  they  J^^^^^^j^^^^^^ 
had  aifo  much  plate  and  other  rich  ornaments  on  the  value 
in  their  houfes  and   wardrobes:  nor  did   the^^"*^^^^y- 

piety 
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®OOK  n.  piety  of  the  times  omit  to  decorate,  in  a  moft 
'  fumptuous  manner,  the  cathedral  churches,  and 

SccDugdaie'sthofe  belonging  to  fcveral  convents,  with  cru- 
^dB^o^geS^^^^^^  flirines,  and  veflels  of  gold  and  filver. 
Thefe  precious  metals  being  rare  at  that  time 
in  Europe,  fo  much  of  them  could -not  poffi- 
bly  Jiave  come  into  a  country  where  the 
earth  produced  none,  and  which  drew  no  fup- 
plies  of  them  from  the  fpoils  or  the  tribute  of 
any  other  nation,  without  a  confiderable 
balance  of  trade  in  its  favour.  Whether  we  had 
any  exportation  of  woollea  manufactures, 
during  the  times  that  I  write  of,  I  cannot  ab- 
Ma.'ox*a  folutely  affirm.  But  it  appears  undeniably, 
ExXquc^^^^  ^^®  annual  payments  which  they  made  to 
c  io.p.  251.  the  crown,  that  there  were  many  gilds  of  wea- 
vers in  different  parts  of  the  kingdom.  For 
example,  in  the  fifth  year  of  Henry  the  Se- 
cond, the  weavers  of  London  flood  charged  in 
the  Exchequer  rolls  with  four  marks  of  gold 
on  the  farm  of  their  gild  for  two  years.  In 
other  years  of  the  faid  king  they  paid  twelve 
pence  per  annum.  And  there  are  records  of 
like  payments  from  the  weavers  of  Oxford, 
York,  Nottingham,  Huntingdon,  Lincoln, 
and  Winchefter^  in  that  and  the  following 
reign.  On  which  I  find  this  obfervation,  in 
SecHale^s     a  treatifc  written  by  the  learned  Sir  Matthew 

Ori"'bd''  of  H^^^»  *'  ^^^^   ^'^  f^^  ^^'^^f  ofHtnry  the  Second 

Mankind,      "  and  Richard  the  Firji,  this  kingdom  greatly 

p.  161.         '^jiourijhed  in  the  art  of  manufaSiunng  woollen 

**  cloth :    hut   by  the  '  troublefome  wars  in  the 

"  time  of  King  John   and  Henry   the  Thirds . 

«  and 
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«<  and  alfo  af  Edward  the  Firji  and  Edward  the  BOOK   IL 
**  Second^  this  manufaSlure  was  wholly  loft^  and        " 
**  all  our  trade  ran  out  in  wooU  woolfels^  and 
'*  leather^    carried  out  in  fpecie^^      It  is  alfo 
obferved  by  Mr,  Madox,  in  his  hiftory  of  thcj^^J***^ 
Exchequer,  that  the  cities  of  Worcefter,  Glo-c,i^jfp!3^4^ 
cefter,   Nottingham,   Norwich,    Bedford,  and 
many  other  towns,  paid  fines  to  king  John, 
that  they  might  buy  and  Jell  dyed  clothe  as  they 
nvere  accujiomed  to  do  in  the  time  of  King  Henry 
tire  Second.    This  Ihews  that  both  the  cloath^ 
ing  and  dying  trades  had  then  flourifhed,  and 
had  been  free  fromfome  oppreffions  with  which. 
they  were  afterwards '  loaded.     It   is  reafon^ 
able  to  fuppofe,  that  the  Flemifh  colony,  of 
which  much  has  been  faid  in  this  book,  when 
they  were   difperfed  over  England,    at  their 
firft  coming   into  ,Flanders,    in  the  reign  of 
William  the   Conqueror,  not  only  exercifed 
the  art  of  weaving,  which  before  their  emigra*. 
tion  they  excelled  in,  but  inftruded  the  Eng-- 
lifli,  and  improved  their  manufa(aure.     One 
may  alfo  prefume,  that  when  they  were  after- 
wards fettled  in  South  Wales,  upon  the  fea- 
coaft,  thpy  addifled  themfelves  to  foreign  traf- 
fick,  and  carried  it  on  with  the  woollen  cloths 
which  they  continued  to  make.     Indeed  this 
may  be  naturally  inferred  from  the  words  ofY*'^^^""^^**' 
Giraldus  Cambrenfis,  who,  defcribing  them  as.br"^^  \X^ 
they  were  in  the  time  of  Henry  the  Second,, c.u.  p.  84?, 
calls  them  a  people,  moji  verfed  in  woollen  ^^^^-^^R^fi^^^'"'^ 
failures  and  merchandife^  whoy  with  any  labour 
or  danger t  'would  feek  Jor  gain  by  Jea  or  land. 

Perhaps 
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BOOK  H- Perhaps  it  was  to  encourage  thcfc  manufac- 
"^"^  tures,  that  the  exportation  of  "wool  unwrot^ht 
was  loaded  with  a  dxity  of  half  a  mark  oa 
each  feck. 
V.  Ra*vic.       There  is  preferved  to  us,  in  a  contemporary 
S'Sr^'""  German  hiftorian,  a  letter  from  Henry  the 
geftisFred,    Sccond  to  the  emperor  Frederick  Barbarofla,^ 
impcraons,  ,^]^\q}^  he  fent  in  the  year  eleven  hundred  and 
fifty- fevcn,  with  magnificent  prefents,  in  re- 
turn to  an  embaffy  and'  prefents  of  at  leafl:  aa 
equal  value,  which  he  had  received  froto  that 
prince,  who  defined  to  make  with  him  a  league 
of  friendfhip  and  alliance.    The  king  exprefles^ 
therein  hrs  grateful  acceptance  of  thofe  over- 
tures from  the  emperor,    aiid^   among  other 
benefits  which  would  arife  from  that  league, 
particularly  mentions  the  faftty  and  freedom  of 
commerce  betwixt  their  refpeSlive  kingdoms. 

'  A  northern  trade  feems  to  have  been  a  favo- 
rite objefk  of  the  royal  attention  and  care  of 
Alfred  the  Great:  there  being  inferted  into  the 
preface  of  a  tranflation  of  Orofius,  made  by  that 
monarch,  an  account  delivered  to  him  by  two 
navigators,  a  Norwegian,  and  an  Engli(hman, 
employed  by  his  ordt^rs ;  wherein  they  deferibe, 
very  fenfibly,  the  coafts,  the  inhabitants,  and 
the  filhcries,  of  th^  North,  as  far  as  the  ut- 
mofl:  bounds  of  Norway  and  Finland.  It  is 
one  of  the  moft  curious  and  valuable  remains 
of  our  Saxon  antiquities.  Doubtlefs  Alfred  made 
an  advantage  of  the  difcoveries  he  had  taken 
fuch  pains  to  procure,  by  carrying  ob  a  very 
profitable  trade  with  thofe  countries.    But  one 

ma/ 
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may  reafonaWy  prcfume  that  the  Englifh  com-  book  u, 
merce  to  the  North  was  further  incrcafed  in  the        '^~'*^ 
reign  of  Canute  the  Great,  to  whom  Denmark 
andNorway  were  fubjeft.  In  the  twenty-feventh 
year  of  King  Henry  the  Second,  a  liceace  was  See  Madox'a 
given  to  export  corn,  from  Norfolk  and  Suf-  SJh«u^ 
folk,  to  Norway,     And  in  the  reign  of  King  c  13.  p.jij. 
John;  a  Danifli  merchant  was  allowed  to  have  ^^4* 
free  traffic  throughout  the  realm,  on  the  eafy 
condition  of  giving  a  hawk  to  that  prince  as 
often  as  he  came  into  England.  \ 

After  the  Normans  had  eftabliflied  them- 
iclves  in  this  iiland,  its  trade  to  France  became 
naturally  more  extenfive  than  before ;  efpeci- 
ally  when  Henry  the  Second,  who  held  fb 
great  and  fb  commercial  a  part  of  that  king- 
dom, had  gained  a  quiet  pofftffion  of  the  throne 
of  England.  A  principal  branch  o£  the  im-lb»d*  «•  >•• 
ports,  in  the  times  of  which  I  write,  was  fo-^'  ^''^'  > 
reign  wines,  which  were  chiefly  brought  from 
FranceV  It  appears,  by  the  roils,  that  in  the 
fourteenth  year  of  King  John  duties  were  paid 
to  that  prince  for  wines  of  Anjou,  Auxerre, 
and  Gafcony,  befides  others  there  called  by  the 
general  name  of  French.  I  alfo  find,  in'  that 
account,  mention,  made  of  the  wines  of  Saxony, 
which  probably  came  into  falhion  among  the 
Englilh,  in  the  reign  of  Henry  the  Second, 
after  the  duke  of  Saxony  had  married  his  ^ 
daughter.  But  it  muft  be  obferved  that  the 
limits  of  that  dutchy  were  then  extended  to  the 
Rhine ;  and  therefore  thefe  wines  might  be 
Rhenifti.     William   of  Malmfbpry   tell3  .us, 

**  that 
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BO  OK  II.,"  that  the  city  of  London,  in  his  time,  was 

J)^wH^      ^'^  illuftrious  and  eminent  for  t|;ie  wealth  of  its 

pontif.  1.11.    **  citizens;  crouded  with  merchants  and  fac- 

f.133.  fed.  4^  |.Qj.g  ffom  every  land,  but  chiefly  from  Ger- 

"many;  and  a  ftorehoufe  for  the  whole  na- 

"  tion,  in  cafe  of  a  dearth  of  corn  and  other 

Ibidem,  l.iv.  u  provilions."    The  fame  author  fays,  '*  that 

50!  '*      '  **  ^^^  P^^^  ^f  Briftol  was  full  of  (hips,  from  Ire- 

^*  land,  Norway,  and  every  part  of  Europe; 

*'  which  brought  thither  a  great  commerce, 

*«  and   much   foreign   wealth/'    He   likewife 

fpeqks  of  Exeter  as  a  place  of  great  traffic,  to 

which  reforted  a  great  concourfe  of  merchants 

and  foreigners,  at  the  time  when  he  wrote. 

Sir  H.  Spelman,  in  his  code  of,  the  ancient 
ftatute  laws  of  the  kingdom  of  England,  cites 
a  paflage  from  the  chronicle  of  Battle- Abbey, 
which  fays,  that,  by  the  ancient  law  or  cuftom 
of  the  Englifh,  when  a  (hip  was  wrecked  011 
the  coaft,  if  thofe  who  efcaped  from  it  did  not 
repair  to  it  within  a  limited  time,  the  fhip;  and 
all  belonging  to  ir,  that  was  driven  a(hore,  be- 
came the  right  and  property  of  the  lord  of  the 
manor.  But  that  King  Henry  the  Firft,  abhor- 
ring the  cuftom,  made  a  law,  to  be  obferved 
throughout  all  his  dominions,  that  if  but  one 
man  had  efcaped  alive  out  of  the  wreck,  the 
(hip  and  its  whole  cargo  (hould  be  given  to 
him.  Yet  the  chronicle  adds,  that  this  ftatute 
remained  in  force  only  during  the  life  of  the' 
king  who  enaded  it ;  for,  under  his  fucceflbr, 
the  nobles  of  the  kingdom,  paying  no  regard  to 
it,  reftored  the  ancient  cuftom,  to  their  own 

benefit; 
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benefit ;  of  which  the  writer  gives  an  inftande  BOOK  IL 
in  a  (hipwreck  that  happened  upon  one  of  the 
eftates  of  the  abbey.  It  feems  that  Henry  the 
Second  revived  the  law  of  his  grandfather^  and 
enforced  it  with  fevere  penalties  againft  offen- 
ders. For  William  of  Newbury  fays,  that 
out  of  bis  excellent  goodnefs^  at  the  very  begin- 
ning of  his  reign,  he  corrected  a  barbarous 
cuflom,  which  before  had  prevailed  in  this 
kingdon^,  with  regard  to  wrecks  on  the  coaft; 
and,  commanding  the  proper  offices  of  huma* 
nity  to  be  paid  to  all  Ihipwrecked  perfons,  or- 
dained grievolJS  punifKments  againfl  thofe  who 
fhould  dare  to  do  them  any  injury,  or  take  from 
them  any  of  their  merchandife  orefFefts.  I  am 
very  forry  to  obferve,  that,  notvvithftanding  this  - 
law,  made  fo  many  ages  ago,  and  other  ftatutes - 
enafted  finqe,  with  a  view  to  reftrain  this  moft 
inhuman  barbarity,  it  flill  remains  a  foul  re- 
proach and  difgrace  to  our  nation. 

By  the  flatute  of  the  27th  of  Henry  the  Se* 
cond,  which  is  called  the  ajjize  of  arms  ^  and  of 
which  I  fha'U  fpeak  more  particularly  hereafter, 
the  itinerant  judges  were  commanded,  to  pub- 
li(h,  in  their  feveral  circuits,  an  injundion  for- 
bidding, under  the  hi^heft  penalties  to  the 
buyer  and  feller,  the  felling  to  foreigners  any 
EngUfh  fhip,  or  drawing  away  any  feamen 
into  foreign  fervice ;  from  vvhich  it  is  evitlent, 
that  the  king,  when  that  ftatute  was  made,  at-  -  ' 
:ended  very  carefully  to  the  naval  flrcngth  of 
nis  kingdom,  -  ' 

VoL.IlL  Q  Havixig 
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BOOK  IL      Having  thus  (hewn,  as  far  as  we  have  any 
"•"'     authentic  information,  the  ftate  of  the  Englifli 
marine  from  the  days  of  Alfred  to  thofe  of 
Henry  the  Second ;  inclufively,  I  (hall  pro- 
ceed to  give  likewife  an  account  of  the  nature 
of    the   iand-ferces  in   England    duruig   that 
courfe  of  time. 
y.  Concii.        It  vvas  a  fundamental  law  of  the  Anglo- 
f^-  ^'  *''  Saxons,    that  all  the  lands  of  the  kingdom, 
ConcU.  Brit,  even  thofe  which  were  held  by  ecclefiafticks 
fub  ann.       ^^^  women,  Were  fubfed  to  the  three  pUblick 

lOOQ.  Spel-  1  t       -ti'  •'  •    •  r    r  %, 

man's  Re-     duties ;  the  building  or  repairing  of  forts  and 

mains.  Feuds  caftlcs ;  the  building  or  repairing  of  bridges ; 

an^^  enurci,^^^j  military  fervice  for   the  defence  of  the 

realm,  called,  in  tfte  Latin  tranilation  of  the 

Saxon  laws,  expeditio. 

We  aire  told  by  Sir  H.  Spelman,    "  that 
"  the  whole  land  was  divided,  either  by  Al- 
*'  fred  the  Great,    or  fome  other   J>rcceding 
*'  king,    into  two  hundred  forty -three  thou- 
*'  fand   fix   hundred  hides,  or   plough-lands : 
**  and,    according  to  this  divifion,   were  the 
"  military  or  other  charges  of  the  kingdom 
**  impofed/'    A  hide  of  land  is  defined,   by 
V.Huntingd.H.  of  Huntingdon,  and  the  annals  of  Wiver- 
i^s^AnnalJ^y^  ^^  ^^  ^^  much  as  a  fingle  plough  could 
Wavcrieien.  till  in  a  year :  but,  according  to  others,  it  was 
lub  ann.       ^g  j^^^ch  as  would  be  fufficient  to  fupport  a 
gentleman's  family  for  that  time,  and  there- 
fore could  not  confift  of  any  determined  nunl- 
ber  of  acres,  but  muft  have  varied  hi  propor- 
tion to  the  nature  of  the  foil.  One  of  the  laws 

of 
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of  King  Athelftaii  orders  every  plough,  thatBOOKlL 
is',  every  hide  of  'land,  to  furniQi  two  horfe-yid.  Legct 
men;  an  immenfe  army,  according  to  the  com-Atheiftaui, 
putation  above  given  of  the  number  of  hides ^*^^^|"*' 
in  England!   But  if  fo  many  were  at  any  time 
aftually  raifed  (which  I  am  apt  to  doubt  of), 
it  is  certain  that  the  conftant  militia  of  the 
Saxons  did  not  amount  to  that  number;   and, 
except  in  the  cafe  of  beneficiary  tenants^  the 
fervice  they  ovved  appears  to  have  been  re- 
ftraincd  to  the  defence  of  the  realm. 

After  the  Normans  came  in,  a  different  kind 
of  military  policy  was  eftabliflied^    The  lands 
of  England  (as  Ordericus  VitaHs  informs  vis)yj^^^^j*  j^. 
were  fo  diftributed  by  William  the  Firft,  that^.  52*3/ 
the  kingdom  had  always  Jixty  thoufand  knights 
ready  to  ferve^  at  the  command  of  the  king,  as 
occajion  Jhould  require.     It  muft  be  obferved, 
that,   in  this  pafl'age,  and  feveral  others  in  the 
books  and  records  of  thofe  times,  the  word 
knights  muft  be  underftood  to  (ignify  perfons 
who  held  knights  fees,  not  perfons  who  had 
obtained  the  order  of  knighthood,  concerning 
whom  I  (hall  have  .occafion  to  treat  hereafter. 
Other  ancient  evidences  make  the  knights-fees,^:  Selden's 
during  the  times  that  I  write  of,  Jixty  thoufandi^or,^p^n  II. 
two'  hundred  and  fifteen  ;    of  which   number c  17.  p.  726, 
twenty-eight  thoufand  one  hundred   ^nd  fifteen'^^^^^^* 
we^'e  pojejfed  Ay  the   church.     A  knight's-feeoioir.  Feu- 
feems  to  have  been  ufually  compofed  in  thofe  ^^^^P-  21^- 
days  of  two  hides  of  land,  or  of  two  hides  andtrettiie^oT^* 
a  half.     Sir  H.  Spelman   fays,  that  a  mefne  Feuds  &  Te- 
tqnant,  who  had  more  than  a  finglc  knight's- °"^^*»^' ^7* 

G  2  fee, 
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BOOK  11.  fee,  was  callftd  a  vavafar^  which  he  thinks  was' 

kladoi's  Hif-  ^  degree  above  knights;  yet  we  generally  find 

toryofihc     that  name  applied  to  any  vaflal  who  held  a 

Excheq.c.i^.j^jlj^j^jy  fief  of  a  tenant  in  chief  of  the  crown. 

See^Spciman'sThofe  who  held  of  ^-vavafor  were  called  val-- 

Remains.      vo/inif  and  each  of  thefe  might,  in  like  man- 

u^*^n  Paviia-  ^^r,  enfeoff  another,  to  hold  of  him  by  knights- 

ments,  p.  5?,fervice;  though,  1  believe,  that  the  inftances  of 

^9*        ^      fo  many  gradations  in  this  fpecies  of  tenure 

were  not  common  in  the  days  of  King  Henry 

the  Second.    But  it  was  ftill  more  unufual  for 

a  fief  to  be  held  of  the  crown  without  any  fub- 

infeudation.     In  the  Red  Book  of  the  Exchequer 

there  is  a  remarkable  anfwer  to  a  writ,  which 

was  fent  by  Henry  the  Second  to  one  of  his 

tenants  in  chief,  inquiring  him  to  certify,  how 

many  held  under  him  by  military  tenures* 

Animadti.    ^^^  ^^^^^  ^^^  '^^^^-   ''  ^^^^W,  that  I  hold  of 

fionsupon  **  you  a  Very  foor  fee  of  one  knight  ^  nor  have  I 
jan.Angior,  *«.  enfeoffed  any  other  therein,  becaufe  it  is 
vTiSj^*  **  hardly  Jiffficient  for  me  alone ;  and  my  father 
<*  held  it  in  the  fame  manner/'  Two  other 
knights  of  the  fame  county,  who  held  in  chief 
of  the  king,  appear,  by  this  record,  to  have 
had  none  who  held  of  them  by  fubinfeudation: 
but  thefe  inftances  were  extraordinary;  the- far 
greater  number  of  the  military  tenants  in  chief 
having  many  fubvaflfals. 

•  ^*  Barony  J  fays  Mr.  Madoic,  was  knight^ 
^^  fervice  embaronied^  that  is,  knight-fervice 
*^  enlarged  and  erected  into  a  barony,  or 
«*  made  a  barony  at  its  firft  creation.'*  Every 
nobleman  was,  therefore,  by  tenure  a  foldier: 

not 
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nor  was  his  military  duty  limited  only  to  fer- BOOK  11. 
vice  within  the  kingdom^  but  he  was  obliged  to^ 
fervfe  abroad^  at  the  command  of  the  king, 
and  not  fi ugly  in  his  own  perfon,  but  with 
fuch  a  number  of  knights,  as  he  was  able  to 
maintain,  by  the  feveral  fees  of  which  his 
barony  was  comppfed.  The  fpiritual  barotis 
indeed,  out  of  a  proper  regard  to  their  lacred 
charader,  were  exempted  from  ferfonal  fer-- 
'vice ;  but  they  were  required  to  fend  knights, 
that  is,  military  tenants,  in  proportion  to  the 
number  of  the  fees  they  poflefled,  and  even  to 
foreig^i  wars,  when  ,  fummoned  by  the  king: 
whereas,  by  the  Saxon  conftitution,  their 
lands  ,had  been  charged  with  no  n:iilitary  fer- 
vice,  except  that  which  was  laid  on  all  for 
the  defence  of  the  kingdom,  and  which  we 
find  xo  have  been,  generally,  but  ill  performed 
on  their  part. 

By  a    law  of  William  the  Conqueror,  all  See  the  Ap- 
earls,    barons,    knights,  fquires,    and   all  /^^  firft  volume,  ^ 
Jreemen  of  the  kingdom^  were  ordered  to  keep&Leg.Gul.I. 
themfelves  well  and  properly  furnilhed  withLam^^J^^ 
arms    and  horfes,  for  the  performance  of  the 
duties  their  tenures  required.     'The  freemen  here 
mentioned  I  underftand  to  have  been  all  who 
held  their  lands  by  any  kind-t)f  military  fervice; 
but  not  to  include  the  tenants  by  free  fbccage, 
or   other  free  tenures   which  were  not  of  a 
military  nature ;  as  that  appellation  certainly 
does,  in  fome  other  ancient  laws.     There    is SecApi^ndix, 
one  pf  the  fame  king,  by  which  it  was  enjoined,  wiikins,  6c 
^^  that  all  freemen  Ihould  engaee,  by  a  folemn  Lambard 
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BOOK  II. <<  confederacy,  or  aflbciation,  that  both  within 

^    ^  **  and  without   the   realm  of  Engl  and y   which 

**  in  ancient  times  was  called,  the  kingdom   of 

<«  Britain,  they  would    be    faithful   to  King 

«'  William,  their  lord,  and  affift   him   every 

*^  where,  with    all  fidelity,  to  keep   his  terri^ 

^'  tories  and  dignities,  and  defend  them  againfl 

"  enemies  and  foreigner s^     This  oath,  which 

feems  calculated  to 'take-in  the  defence  of  Wil- 

Iiam*s  foreign  dominions^  was  an   extenfion  of 

the  ancient  law  or  cuftom  of  the  nation,  by 

which  all  the  landholders  were  bound  to  thq 

defence  of  the  kingdom^  and  laid  upon  thera 

a  burthen,  which  no  rules  of  good  policy  or 

legal  fubjedion  could  jullify,  if  we  underftancj 

the  term,  freemen^  to  fignify  here  any  others 

than  the  military  tenants.     But,  in  the  cafe  of 

invafions,  the  coinmon  law  of  the  land  zowlwvit^ 

undoubtedly  to  oblige,  not  only  thofe  tenants, 

but  all  the  other  freeholders,  to  aflift  in  repel- 

^ardffonlt^^"g  ^^^^   driving   out   the   invaders,     puring 

Wiikins,  c.   the  government  of  the  Saxons  (^if  we  may  be^- 

35- ^^  ^^'^"  ^'^^^  what  is  faid  by  the  compiler  of  fome  laws 

afcribed  to  Edward  the  Confeffor),  the  militia 

of  every  county  was  commanded  by  an  annual 

•     officer,  called  heretoch^  who  was  chofen  intp 

that  office,  by  all  the  freeholders,  in  the  folk- 

IXiote  or  county  court.     Sir  H.  Spelman  fup- 

v.Gloffar,    pofes,  that,  after  the  Normans  came  in,  this 

ui.  ^'^'    command  devolved  to  the  earl.     And  there  is 

great  reaibn  to  think,  that  the  military  power 

of  every  county  was  principally  in  the  earl, 

during  the  times  of  wliich  1  write ;  though  it 

7  "       was 
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was   occafionally  exercifed    by  the   fherlff  qv'BOOK  u. 
vifcount.     But,  whether  even  the  Saxon  Aere^        ' 
tocb  was   not  fubordiate   to   the  earl,  in   his 
military  fundions,  appears  to  me  very  doubt- 
ful.    The  great  antiquary  above-citfed  is  him- V.  Gloffar. 
felf  of  opinion,  that  the  rank  of  this  officer '^^^l'^^"* 
was  inferior,  or,  at  moft,  equal  to  that  of  theA:*Hoid«i^^' 
fherifF  or  vifcount.     And  our  ancient  hiftoryP-29^ 
fhews,  that,  where  the  king  was  not  in  per- 
fon  at  the  head  of  his  army,  the  commander 
in    chief,    or  general,  was    almoft  always  an 
earl,  as  well  during  the  Saxon  government,  as 
for    more    than    a    century  after  that  period.  . 
But  the  Saxon  earldoms   were  not  hereditary 
jiefs^  as  they  were  made  by  the  inftitutions  of 
William   the  Firft.     According  to  the  fyftem 
then  eftabllflied,  it  feems  that,  under  the  earl, 
or  the  vifcount,  the  barons,  and  the  inferior 
military  tenants  of  the  king,  conjmanded  re- 
fpc6lively  their  feveral  vaifals  j  and,  thefe  being 
alio  hereditary  chiefs^  the   arittocratical  power 
in  the  military  policy   of  this   kingdorn  was 
much  incVeafed.     As,  by   the  Norman   efta- 
blifliment,  every  knight*s*fee  was  required  to 
furnifh    a    horfeman,    the    cavalry   produced 
by  thefe  tenures,  fuppofing   it  compleat,  was 
above    fixty    thoofand ;    and   all   thefe   were 
armed    from    head    to    foot   in    the    manner^ ^P^^^*"'* 
before   defcribed.     But  it    niuft  be   obferved,ann.  1175. 
that    there   was    then   a   fpecies    of  foldiery^bi^«n™>  i» 
called  in  the  charters  and  hiftories   of  thole  J^J-^^/^'^^ 
times  fervientes.     Some   of  thefe    performed 
their  duty  on  horfeback,  and  others  on  foot. 
G4  It 
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BOOK  11. It  likewife  appears  by  the  rolls,  that- in  the. 
^  '^  reign  of  King  Edward  the  Firft  knights-fervice 
was  done  by  the  knights  themfelves,  who  were 
fummonedt  or  by  two  fervienies  in  the  place 
of  a  knight.  .Another  record  inforrns  us, 
that,  in  the^fame  reign,  the  bifliop  of  Hereford 
did  his  fervice  for  five  knights-fees;  in  the 
king's  army  of  Wales,  by  two  knights,  and 

Baron!  u!    fi^   efquires  (armigeros)   for   the  other   three 

c.  i-p-49-     fees.     From  whence  it  may  be  inferred,  that 

fervientes  and  efquires  were  lynonymous  terms. 

Yet  in  fome  other  records  we  find  them  dif- 

tinguiftied;  as  Mr.  Selden   has  fheivn  in  his 

V.  Brady^     very  learned  treatife  on  titles  of  honor,     Mr. 

^"^  p7,22/'  Petit  and  Dr,  Brady  cite  a  record  of  the  fixth 
year  of  King  John,  >yherein  it  is  ordered,  that 
nine  knights  through  all  England  fhould 
find  a  tenth,  well  provided  with,  horfe  and 
9rtns  for  the  defence  of  the  kingdom,  and 
fillow  him  two  Jhillings  a  day  jor  his  wages^ 
~  Whereupon  the  Dodlor  obferves,  **  that  two 
*'  {hillings  a  day  was  then  equivalent  to  at 
**  leaft  thirty  (hillings  a  day  now,  and  there-r 
f*  fore  he  that  had  this  allowance  went  forth. 
♦'  in  a  good  equipage,  and  maintained  with- 
♦'  out  doubt  feveral  foldiers,  fervientes^  or 
**  efquiresy  with  it,  &c/*  I  likewjfe  find  in 
Fitz-Stephen,  a  contemporary  hiftorian,  that 
in  the  war  of  Thouloufe  the  knights  of 
Becket*s  houfehpld,  who  were  no  fewer  than 
feven  hundred,  received  three  Ihillings  a  day 
of  the  money  of  that  country,  to  provide  for 
\W\X  horfe§  and  efquires  (adequos  et  armigeros)^ 
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Nevcrthelefs,  it  is  certain,  that,  in  the  ordinary  BOOK  IL 
courfe,  the  military  tenants  were  to  ferve  forty  s^TsirG^ 
days,  at  their  own  charges  ;  and,  if  the  fer vice  Cooke's  Ar- 
continued  longer,  it  was  to  be,  afterwards,  atS^"^^^^^^^ 

1  1  r     \  1  •  v»  I  1  ^^^  cafe  bC 

the   charge    or   the    king.      By    the    charter  ihip-nianey, 
of  Henry  the  Firft,  the  demefne  lands  of  all  State  Trials, 
vaflals  who  held  by  knights  fervice  were  freed  ^^id.^p!  630! 
from  all  gelds  and  taxes  ;  and  the  reafon  given  Writ.  15 
for  it  is,  that 9.  being  eafed  of  this  burthen^  ihey^^^^^^' 
might  be  able  and  ready  to  ferve  the  kingj  and 
defend  his    kingdom.      Sir  H.,  Spelman    takes 
notice,  '^  that,   according  to  the  old  Norman  v.  Chart. ' 
'*  Coutumier^  whoever  poflbft  a  fief  de  haubert^  H  I.  m  Ap- 
^'  which  was  a  knightVfee  of  the  bigheft  ^^"s^j^en*« 
**  Qignity,  was  bound  to  ferve  in  the  ^^«  or  Gioir.  Few- 
^*  arriere  ban^  with  compleat  armour ;  that  i?,  ^^'^♦^'^^* 
*'  (fays  he^  with  a  horfe,  ^  coat  of  mail,  a  p.  219/ 
''  fhield,  a  fpear,  a  fword,  and  helmet,  for  the 
*^  fpace  of  forty  days  within  the  limits  of  the' 
*'  kingdom ;,  which  by  fucceeding  kings  was 
**  extended  to  three  months  within,  and  forty 
**  days  out  of  the  kingdom.**  Inthefecondyear 
of  King  Richard  the  Second,  the  commons  (aid, 
that  they   ought   not   to    bear  foreign   cbarges.^^.^^^'^^   , 
The  king's  anfwer  was,  "  that  Gaf cony  con- p.^lssJ^'^' 
cerned  the  kingdom  of  England ;  for  that  it  <;[e;^jSirEdw.  Lyt, 
a  bulwark  to  the  kingdom  of  England:]     1  do'girntt'the 
pot  find  that  the  parliament  difputed  this  point  cafe  of  (hip- 
in  the  reign  of  Henry,  the  Second ;  but  (to  fay '^^^^^^ 
the  truth)  it  was  a  queftion  more  frequently 
determined  by  the  humour  of  the  times,  than 
by  any  fixed  rule  of  law  or  policy^ 

Knights-fees  were  often   divided ;    fo  that 
jn^n^  of  the  military  tenants  in  chief  had  but 

a  fourth. 
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BOOK  IL  a  fourth  part  of  fuch  fees ;  nay,  it.  appears  by 
Lib.  Rub.  ^  record,  which  I  have  cited  before,  that  fomc 
Scaccarii,  fuch  tenants,  in  the  reign  of  Henry  the  Firft, 
SriniS  had  only  an  eighth  parr  and  one,  who  was 
Tcrfions  enfeoffed  after  the  death  of  that  king,  had  only 
»pon  Jani  ^  twentieth.  Thefe  fmall  tenancies,  I  prefume, 
Facf  Nov.  arofe  from  the  defire  of  holding  in  chief  of  the 
jk  185, 186.  crown,  though  by  ever  fo  poor  a  fief,  on  ac- 
count of  the  honour  and  luperior  proteftion 
annexed  to  that  tenure.  A  vaffal  who  held  hy 
Sec  Lyttcl-    the  moiety  of  a  knight's  fee  was  bound  to  lerve 

]^4!i\^?c.4!'^^^^  ^^^"^y  ^^y^i  ^"^  f^  5^^  proportion.     Se- 
veral tenants  were  enfeoffed  with  one  or  more 
knights-fees,  and  part  of  another:  which  may 
'    have  happened  from  the  convenience  of  fuch 
fart  being  fituated  near  to  the    lands  of  which 
the  entire  fee  or  fees  confifted. 

Archers  were  drawn    from  the  yeomanry, 
and  feemed  to  have  ferved  on  foot,  as  attendants 
on  the  vaflals  who  held  by  knights-fervice,  and 
at  their  charge  ;  or,  fometimes,  under  the  pay 
and  at  the  charge  of  the  king.     But  though 
they  were  accounted  the  lowelt  order  of  mili- 
Sc^FroiiTard.  tary  men,  they  made,  for  many  ages,  a  very 
confiderable  part  of  the  ftrengrh  of  the  king- 
dom ;  moft  of  the  victories  won  againft  the 
French  or  the  Scotch  having  been  principally 
owing  to  their  valour  and  fkill. 
fo^n^^Ttmires      ^^^^   fpecies  of   knights-iervicc   was   ca^le-^ 
I'll  ket.  13, guard,  differing   from   it  in  nothing  bgt   that 
Coke's  Jniii-  -^yhoever  held  by  that  tenure  performed  his  fer* 

tuics,  noie  to    .  •  7  •        /  7  J        •  /  /•     •       • 

wet.  3.         vice  witbtn  the  realm^  and  without  limitation  to 
any  certain  term.     Mr.  St.  John  fays,  in   his 

,  argument 
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argument  on  the  cafe  of  (hip-money,  that  theBOOK  11. 
tenants  by  caftle-guard  were  eleven  thoufand;^^^"^^^"'*^ 
He  likewife  (hews  from  fome  records,  that  theTrials,  yoLL 
caftle  of  Dover,  as  being  the  key  of  the  king-P'^^^* 
dom,  had  near  two  hundred   tenures  by  caftle- 
guard,  befides  leveral  more  for  the  keeping  it 
in  repair ;  and  that,  in  time  of  war,  the  king 
ufed  to  maintain  in  that  fortrefs  one  thoufand 
foot,  atid  one  hundred  horfe.     Thefe  foldiers, 
I  prefume,  were  over  and  above  the  two.  hun- 
dred who  were  bound  by  their  tenures  to  de- 
fend it,  and  who,  probably,  performed  their 
fervice  by  a  large  number  of  fubvaflals.     The 
counties  of  Cumberland,  Weftmorland,    and 
Northumberland,  on  account  of  their  neigh- 
bourhood to   the  Scotch,  the  perpetual  ene- 
mies to  the  Englifti,  were  full  of  tenures  by 
caftle-guard,    and  likewife  of  carnage^  which 
tenure  obliged  the  tenant  to  give   notice  of 
the  enemy's    coming    into    the  country,    by 
blowing  a  horn.     Such  was  the  general  provi- 
iion  made  by  the  feudal  fyftem  for  the  defence 
of  fortified   places.      About  the   end   of  the  ^j^f •^■'** 
^Iventh,  or  the  beginning  of  the  twelfth  ccn- France  fout 
tury,  a  new  kind  of  militia  was  eftabliflied  in^"i»viL 
France,  for  the  fecurity  of  the  principal  cities.  Hainauk  ^* 
By  the  charters  granted  to  them  communities  Abre^cChro- 
vvere  ereded,    which   had   a   power   to  ^^^y^^t^f^^Vg, 
forces;  and  a  determined  number  of  citizens t.ii. p. 751, 
was  required  to  be  enrolled  in  every   P^ri^^^^^an  H*ft 
and  to  march  under  the  banner  of  the  church  de  la  miiice  ' 
they  belonged  to,  in  cafe  of  any  attack  on  the  Fran9oiie. 

^  territory  ^•"^^•^• 
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BOOK   11. territory  of  the  city,  and  for  the  feprefling  of 
'  fediiions  and  outrages  of  all  kinds  within  the 

limits  thereof.  Thefe  were  to  be  calkd  out 
at  the  command  of  the  bifliop,  or  of  the  chief 
citizens :  but,  in  extraordinary  exigences, 
when  the  ftate  was  concerned,  the  king  had  a 
power  to  order  all  the  inhabitants,  who  were 
capable  of  bearing  arms,  to  march  in  his  fer- 
vice :  on  which  account  many  privileges  and 
franchifes  weire  accorded  to  fuch  corporations 
by  the  crown.  It  likewife  appears,  that  fome 
gentlemen,  in  the  neighbourhood  of  thefe 
cities,  incorporated  themfelves  with  them,  and 
made  a  part  of  their  force.  Father  Daniel  ob- 
ferves,  that  this  eftablifliment  paft  from  the 
demefne  of  the  king  of  France  into  thofe  of 
his  greateft  vaffals,  the  dukes  of  Burgundy, 
the  dukes  of  Normandyj  and  feveral  others.  I 
alfo  find,  that,  before  the  reign  of  Stephen,  it 
had  been  introduced  from  Normandy  into 
England.  For  in  a  paffage,  of  which  I  took 
V.  Malmib.  fome  notice  in  the  hiftory  of  that  reign,  men- 
S'fXio.  ^^^"  ^^  ^^^^  ^y  William  of  Malmfbury  of  the 
U  io6.  *  *  community  of  London,  and  of  fome  barons, 
who  had  been  admitted  into  it  a  good-while  be^ 
fore^  that  is,  I  nrefume,  in  the  reign  of  Henry 
the  Firft.  Bendes  reafons  of  police ^  and  a  de- 
(ire  of  maintaining  the  publick  tranquillity, 
this  inftitution  had  a  view  to  make  the  town- 
forces  a  check  on  thofe  of  the  barons. .  It  was 
a  popular  militia  oppofed  to  the  ariftocraticaU 
But  it  does  not  appear  t4iat,  in  England,  the 

bi(hops 
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biftiops    or  lower  clergy  had  any  power  toBOOKn. 
order,  or  call  it  out.  ^ 

Some  account  has  already  been  given  hi  this 
book  of  a  pecuniary  commutation  for  perfonal  . 
fervice  in  foreign  wars,  c^lled^^r^^^  or  efcuage^ 
which  appears  t<i  have  been  firft  introduced 
into  England  by  King  Henry  the  Second.  At 
the  beginning,  it  was  only  allowed  to  _the  fpi- 
ritual  barons,  and  their  militaty  tenants,  in  a 
war  with  the  Welfti.  But,  on  the  occafion  of 
Henry's  expedition  againft  Touloufe,  it  was 
further  extended  to  all  the  inferior  tenants  in 
chief,  and  to  almoft  all  the  fubvafl'als  who  held 
by  knights-fervice;  kecaufe  the  inconvenience 
of  going  fo  far  from  their  country  would  have 
been  to  thefe  very  grievous.  It  was  afterwards 
taken  in  like  manner  not  only  for  wars  be- 
yond the  fea,  but  againft  Wales  or  Scotland : 
neither  was  it  denied  to  the  greater  vaffals  of 
the  crown  (as  it  had  been  at  firft),  unlefs  by 
their  fummons  they  were  exprcfsly  commanded 
,to  follow  the  king  Ik  perfon,  or  held  fome  office 
hygrand'ferjeantry^  which  required  their  at- 
tendance. What  this  tenure  was,  will  here- V.Trin. 
after  be  more  fully  explained.     But,  with   re.?J*^- ^E^^- 

.       ,  1         »M  r^  •  r  X  ^  II-  Rot.  58.     . 

gard  to  the  liberty  or  commutmg  for  the  duty  a.  brev,  11 
of  perfonal  fervice  by  fcutage^  or   efcuage,  it  Ekiw.  ll.  Rot. 
cannot  be  denied,  that  it  was  a  great  variation  m^ox'«  hi- 
from  the  firft  intention  and  policy  of  military  ftory  of  the 
fiefs,  and  opened  the  way  to  greater  in  procefs^^|'^^"^^;^* 
of  time.  It  appears  from  the  rolls,  that,  inttite 
ainth  year  of  Edward  the  Second,  fome  who 
held  by  knight-fervice,  not  originally  of  the 
3  crown. 
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BOOK  II. crown,  but  of  an  honour  or   manor  efcheatcd| 
to  the  king^  claimed  a  right  to  be  difcharged 
from  fefving  in  perfon,  being  only  bound  to  pay 
Jcuiage\  which   plea  was  allowed.     And   Sir 
Sec  Cotton's  Robert  Cotton,  after  relating  a  fummons  fent 
rrafonsfor  ^hy  Richard  the  Second  in  the. third  year  of  his 
foreign  wan,  reign,  which  commanded  that  all  thofe  who 
Pm6,47*     held    by    knight-fervice    fhould  properly   fit 
themfelves  out  with  horfes  and  arms,  in  order 
to  attend  him  in  a  war,  concludes  with  thefe 
words :  "  But  thefe  the  courfes  of  elder  times 
*'  were  about  this  time  much  altered  ;  and  the 
•*  king,  for  the  moft  part,  was  fupplied  in  his 
*f  wars  by  contrast  with  the  nobility  and  gentry^ 
*'  tofervehim^  with  fo  many  mefij  and  fo  long^ 
**  andat  fuch  a  rate^  as  he  and  ibey  by  inden^ 
**  tures    accorded^      This   alteration,    which 
appears  by  the  evidence  of  many  records,  pro- 
duced another  kind  of  militia,  in  England,  un- 
,  known  to  the  times  of  which  I  write.     Indeed 
$ccBra<?^on,  the   praftice   varied  much  in  different  ages'; 
Lyttelton's     though  it  is  plain,  from  our  law-books,  that  the 
T^urei.       principle  of  knight-fervice,  due,  by  the  nature 
of  the  feudal  policy,  from  all  the  pofleffors  of 
military  tenures,    remained    much   the   fame, 
from  the  reign  of  William  the  Firft  to  that  of 
Henry  the  Seventh;  nay,  even  till  Charles  th^ 
Second  abolilhed  thofe  tenures. 

In  the  latter  part  of  this  hiftory  I  fhall  have 
occafion  to  mention  a  new  regulation  made 
by  Henry  the  Second,  for  the  better  ajrming 
pf  the  whole  people,  except  only  the  flaves, 

who 
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who  were  accounted  no  part  of  the  body  po^BOOK   JL 
lltick,  or  civil  conamunity.  " 

It  cannot  be  denied  that  the  tenures  intro- 
duced by  the  Normans  gave  much  ftrength  to 
the  kingdom.  Without  the  inconvenience, 
expence,  and  danger  to  liberty,  attending  a 
Jianding  army^  forces  fufBeient  to  guard  every 
part  of  the  country,  and,  when  occafion  re- 
quired, to  ferve  the  crown  in  foreign  wars, 
were  always  kept  up,  on  a  legal  footing,  and 
neceffarily  connedted  with  the  civil  conftitu- 
tion.  All  the  gentry  were  foldiers  paid  and 
maintained  by  the  lands  they  held;  as  they 
likewife  paid  and  maintained  thofe  freeholders 
of  an  inferior  rank,  who  held  knights-fees  un- 
der them.  Nor  could  this  ftrength  ever  fail, 
as  that  of  a  mercenary  or  ftipendiary  army 
muft  at  fome  times,  by  the  wealth  of  the  ftate 
being  confumed  andexhauftedj  but  continued 
as  fixed  as  the  lands  difpofed  of  in  this  manner, 
and  ever  ready  to  oppofe  either  foreign  inva- 
fions  or  inteftine  rebellious.  I  may  add  too, 
that  it  was  equally  fitted  to  rcfift  any  tyranny 
in  a  king,  being  wholly  compoled  of  thofe 
men,  who,  by  their  property  in  the  realm  and 
their  rank  in  the  ftate,  were  moft  interefted  to 
guard  the  liberty  of  the  fubjed  againft  the 
crown.  But  then  the  great  power,  which  the 
military  tenure  gave  to  the  barons,  often  en- 
abled fome  ambitious  and  turbulent  fpirits  un- 
neceflarily  to  difturb  the  peace  of  their  coun- 
try, to  throw  off  all  fubjedion  and  loyalty  to 
the  king,  and  even  to  become  more  infupport- 

abic 
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BOOK  ILable  tyrants  themfelves,  within  the  bounds  of 
^  their  fmall  dotninions,  than  the  molVabfolute 
princes  in  monarchical  governments;  with  this 
difference  only,  that  it  was  no  eafy  matter  for 
any  of  them  to  exercife  their  tyranny  long, 
without  being  checked,  and  brought  to  juftice, 

*  by  the  power  of  the  Grown,  fupported  by  that 

of  other  barons,  tbeir  peers:  whereas,  inabfo- 
lute  monarchies,  the  conftitution  affords  no  re-r 
medy  againft  the  defpotifm  of  the  prince.  On 
the  other  hand  the  force  of  union^  m  which 
confifts  all  the  energy  of  monarchical  ftates, 
was  wanting  in  this,  or,  at  leaft',  was  never 
'  found  in  it,  but  under  the  government  of  very 
able  princes.  Indeed  the  whole  policy  of  the 
military  tenures  was  much  better  adapted  to 
the  purpofe  for  which  they  originally  wer©- 
formed,  viz.  to  maintain  conquefts,  made  in 
countries  not  wholly  fubdued,  or  expofed  by 
their  fituation  to  continual  wars,  than  to  pro* 
cure  that  iranquiUity^  which  is  the  principal  be- 
nefit derived  to  mankind  from  order  and  govern- 
ment, and  without  which  no  improvement  of 
civil  fociety  can  be  advanced  or  fupported. 

If  we  compare  the  conftitution  eftablifhed 
here  by  the  Normans  with  that  of  the  Anglo- 
Saxons,  the  greateft  difference  between  thenl 

F '^^^"d  ^^^^'^  ^^  found  to  arife  from  many  eftates,  which 

Tcnures,c.  5. were  alodialy  being madey^i^^^/,  and  from  others,'  , 
which  apprpached  the  neareft  to  fiefs,  and  welrc 
indeed  of  a/eudal  nature,  bxil  not  lands  of  inhe- 
ritance^ being  rendered  hereditary^  and,  in  con- 
.  fe(juence  of  that  change,  fubjeded  to  burthens, 

to 
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to  which  they  had  not  been  liable  in  their  for-  BOO.K  !!• 
mer  condition.      Spelman   has  proved   unde-         '  '    ^ 
niably,  from  feveral  charters,  that  the  heredi- lbidc«i,  p.  9, 
tary  eftates  of  the  Saxon  nobility  and  gentry,      .    . 
called  by  him  tbaneland^  which  he  fpeaks  of  I^^^*"*  ^'  i\ 
as    iynonymous    to    hocland^    or    charterland^  ^|  ^^|  ^'  '^ 
were  alodial,  and  not  fubjed  to   any  feudal 
fervice.     But  then   he  owns,    that   both  the  Ibidwi  c.  u» 
greater  and  lefler  Thanes  might  have,    and, 
in  faft,  frequently  had,  other  lands  of  a  feudal 
nature,   and  holden  by   military  fer^^ice,  yet 
not  like  the   Norman   feuds,    being   granted 
only  at  will,  or  for  a  certain  number  of  years, 
or,  at  mbft,  for  life  or  lives;   in  which  they 
refembled  the  lands  of  the  vulgar,  called^^At-.^ 
land.    And  fuch  grants  were  called  ^tT/^yfc^x,  IbMem,  o,s# 
a  term  expreflive  of  their  nature,  which  byP*7&9» 
later  ufage  has  been  confined  to  clergymen's 
livings.      Thefe   benefices   were    made   heredi^ 
tary  fiefs  under  William  the  Conqueror ;  and. 
moft  of  the  bocland  was  converted  into  the  \ 

fame    kind   of  tenure.     If  we  confider   this 
change  with  regard  to  the  pofl'eflbrs  of  bocland 
alone,   it  leems  very  clear,  that,  abftradledly 
from  the  pi-ivileges  annexed  to  the  pofleffion  of 
feudal   lands,  they  were  great  lofers   by  it :  Ibidem,  c.  ^ , 
for,  whereas  they  had  before  an  abfolute  pro- f  J^'i^  som* 
perty  in  their  eftates,  which  they  had  even  a  ner  84.  poft* 
power  to  difpofe  of  by  will,  they  npw  held  ^'^* "' ^- 5' 
them  of  the  king,  or  of  fome  mejne  lord  under 
him,   inalienable,  and  limited  to  their  eldeft 
fons  after  them;  befides  the  obligation,   im» 
pofed  on  them  and  their  heirs,  to  fubmit  to 
VoJt.  HI.  H  certaia 
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BOCTK   It  certain  methods  of  acknowledging  their  de^; 
pehdance  on  the  lords  of  their  fiefs,  which  were 
very  uneafy  to  them,  as  will  b6  (hewn  more 
particularly   hereafter.     But,  with   regard   to 
the  poffelfors  of  beneficiary  efiates^  the  change 
was  advantageous :   for,  however  difagreeable 
thofe  burthens  incidental  to  their  new  tenure 
might  be,  the  perpetuity  of  their  fiefs,   thus 
acquired  and  confirmed  to  them  and  their  fa- 
milies,  made  them  ample   amends.     When,^ 
therefore,  the  fame  peffons  had  eftates  of  both 
kinds,  the  alteration  made  in  the  boctand  was 
compenfated  by  the  inheritance  obtained  in 
the  benefice :  and  there  is  reafon  to  believe  tHat 
this  was  the  cafe  with  many  of  the  Englifti. 
As  for  the  Normans,  or  other  foreigners  who 
came  over  with  them,  they  certainly  thought . 
It  no  grievance,  to  hold  the  lands,  that  were 
fo  liberally  given  to  them  in  England,  on  the 
fame  terms  as  their  eftates  were  held  by  them 
in  Normandy,  or  other  parts  of  the  continent, 
where  the  firi^  feudal  policy  had  before  taken 
SLSoF^''"  place.  From  the  reign  ofCharles  the  Bald  to  that 
Charles  the    of  Hugh  Capet,  the  alodial  lands,  in  all  the  pro- 
^^\.        vinces  of  the  French  monarchy,  had  been  gra- 
voyfceau      dually  changed  into  fiefs,  and  the  benefices,  or 
&  Pafquier.    temporary  fiefs,  made  perpetual.     The  laft  of 
thefe  princes  completed  this  important  altera- 
tion, by  an  uiiiverfal  and  legal  eftablifliment  of 
it,   about  the  year  nine  hundred  and  eighty- 
eight.    Even  the  fubvaffals,  or  vavafors,  cal- 
led in  French  arriere^vajfaux^  obtained  the  fame 
perpetuity  in  their  feudal  eftates^  as  thofe  who 

helcl 
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held  of  the  crown.    Nor  was  this  conceflion  BOQlc  It 
the  mere  effedl  df  a  weak  and  timid  com-'       ^     ^ 
|>laifance  in  the  crown  to  its  vaflals,  or  ip  thofe 
vaffals  tb  theirs,  as  fotne   writers  haVe  fup- 
pbfed  J  but  arofe  at  firft  from  a  defire  of  en-^ 
iouraging  tbofe^  who  held  by  toilitary  fer- 
vice,  to  fight  with  mote  alacrity,  and  hazard 
theij;  perfons  more  freely,   than  they  Would 
have  done,  if  the  confcquehce  of  their  dying 
in  battle  had  been  the  lofs  of  their  lands  to  their  v.Cralg^  Jufl 
families.    This  gave  a  beginning  to  hereditary  ^^^^^^^ 
fiefs  ^   and  it  was  natural,   that,   when  once 
fuch  grants  had  been  made,  they  (hould  pre-' 
vail    more   and   more ;    other  perforts,    who 
thought  that  they  had  equal  pretenfidns,  and 
of  whom  the  fame  fervices  were  required  by 
their  lords^  demanding  from  them  the  fame 
encouragement,  elpecially  on  the  breaking-out 
of  any  great  war ;  and  the  fame  reafons  of  in- 
tereft  induced  the  lords  to  cdmply  with  fuch 
demands.    Hugh  Capet,  who  owed  his  crown 
to  the  favour  of  the  nation,  could  not,  with 
prudence,  refume  any  fiefs  belonging  to  it^ 
which  the  noble  family  had  retained  beyond 
the  origmal  term  of  their  grants  (as  iliany  had 
done  in  the  tinies  of  hispredeceflbrs)  j  nor  refufe 
to  put  other  beneficiaries  of  the  crown  on  an* 
equal  footing  with  thefe;  nor  deny  to  his  vaf- 
fals the  liberty   of  giving  or  confirming  to 
thofe,  who  held  of  ihem^  as  lading  a  tenure 
in  their  lands,  as  they  themfelves  had  thought 
it  reafonable  to  demand  from  the  crown,  in 
the  eftates  they  held  in  chief.    The  mode  of  the 
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BOOK  IL Ufnes  (as  often  happens)  made  tie  poiicy  of  thi 
'  times ;  and  what  at  firft  was  confidercd  as  a 

fa'uour^  grew  into  a  claim. 

From  the  perpttuity  of  fiefs,  thus  efiabUlhed 
in  France,  and  in  many  other  natipns,  where 
the  fame  motives  operated  both  on  the  kings 
and  the  nobles,  were  naturally  derived  thofe 
feudal  rights    which    produced    in  Europe    a 
new  iyfteni  of  property  and  of  law.     It  ap- 
peared   very   juft,    that    fome   compenfation 
ihould   be   given  to  the  lord,   for  lofing  the 
power,  which  he  before  had  enjoyed,  to  dif- 
pofe  of  his  lands,  on  the  determination  of  the 
grant;    and    from  hence  arofe  the  payments 
made,  on  the  death  of  the  vailkl,  by  the  heir, 
which  in  the  law-term  are  called  reliefs.    The  - 
treatife  afcribed  to  Glanville,    and  which,  I 
y.  Olanviilc,  Jq^I^j  not,    was  compofed  by  the  immediate 
C.4I         *  diredions  of  that  great  lawyer,  who  was  chief 
jufticiary  of  England  under  Henry  the  Second, 
tells  us,  that  the  relief  of  a  knight's  fee  was 
*         then  fixed  at  a  hundred  (hillings,  and  of  lands 
held  in  foccage  at  a  year's  value,  by  the  cuftom 
of  the  kingdom:    but   that,  with  regard   to 
baronies  and  to  ferjeanties,  there  was  ik>  de- 
terminate rule  of  law ;  thole  who  held  by  fuch 
tenures  fatisfying  the  king,  for  the  relief  due 
to  him  from  them,  at  his  difcretiou. 
Sec  Spcl-  The  perpetuity  given  to  fiefs  produced  alfo 

^tl^^.      the  right  oi  war^oip.    For  it  was  thought 
Craig,  de  Jure  proper,  that,  if  the  heir  to  a  barony  or  knight's 
^r^o  fea.3.  ^^^  ^^^  ^  minor,  the  lord  fliould  have  the  cus- 
tody of  the  lands  of  his  fief,  with  the  profits 

thereof, 
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thereof,  during  the  time  of  the  nonage,  left^BOOK  li. 
they  (hould  be  endamaged ;  and  alfo  that  he  portcfcuc  dc 
might  takCithe  neceffary  care,  that  the  milita-  Laudiu  Leg, 
ryfervice,  in  confideration  of  which  the  fief^"|^^^,^*^* 
was  originally  beftowed,  (hould  be  duly  fup- notes  on 
plied.     In  the  laft  of  thefe  points  the  intereft  Fo«tcfcue. 
of  the  ftate  was  equally  concerned  with  that  of 
the  lord.     And,  together  with  the  cuftody  of 
the  tiands,  that  of  the  perfon  of  the  minor  was 
affigned  to  the  lord,  in  order  that  he  might 
carefully  train  him  up  in  the  knowledge  and 
tife  of  arms ;  which  likewife  was  a  matter  of 
ffreat  pdblick   concern.      The  feudal  age  of,l^,^!5fll. 
majority  for  a  man  who  held  by  knight-fer-LU.  c.4. 
vice  was  twenty-one  years ;  becaufe  till  then 
he  was  thought  incapable  of  performing  his 
duty.     If  the  heir  to  fuch  lands  was  a  female, 
her  lord  had  the  cuftody  of  her  perfon  and 
lands    till   (he  was  fourteen  years    old ;    at 
which  time,  it  was  fuppofed  {he  might  have 
a  hufband,  able  to  perform  the  f^rvices  due  for 
the  fief  (he  inherited. 

But  thefe  feudal  rights,  however  agreeable  See  Charter 
to  the  principles  of  that  policy,  were  given  up  o^^-  ^'  '^^ 
in  the  charter  of  King  Henry  the  Firft,  by'^'^^^''^^ 
which,  if  a  vafi'al  died,  and  left  a  wife  and 
children,  the  cuftody  both  of  the  lands  and 
children  was  affigned  to  the  wiclow,  or  to  the 
neareft  relation.     This  conceffion,.  I  prefume, 
was  made  by  that  monarch,  chiefly  to  gratify 
his   Englifh  fulyedis,   who,  not  having  been 
ufed  to  thefe  cuftocis  of  the  ftrift  feudal  p'oli- 
^y,  were  more  difpleafed  with  (hern  than  the 
li  3  NorRians, 


toa 
BOOK  IT. 


V.GIanville, 


V.  Articul, 

Cartae  ct 

Magnam 

Cartam, 

Blackftone's 

£4ition* 


V-  ©lanvjile, 
^>  vii.  c*  ]  2* 


HISTORY  OF  THE  LIFE 

Normans,  who  brought  them  into  this  kitig*' 
dom.  Neverthelefs  we  are  told  by  Glanvill^ 
(for  I  will  venture  tp  call  him  the  author  of 
the  above-mentioned  treatife)  that,  in  his  time, 
the  lord  had  the  puflody  both  of  the  hejr  and 
the  £ef,  but  under  an  obligation  not  to  alienate 
or  wafte  any  part  of  the  lands,  and  to  give  an 
honourable  maintenance  to  the  heir,  in  propor- 
tion to  the  greatnefs  of  his  inheritance ;  and 
alio  to  pay  the  debts  of  the  deceafed,  in  fuch 
meafure  as  the  value  of  the  eftate  and  the 
tinae  of  the  cuftody  would  perrnit.  Nor  did 
the  barons,  in  their  demands  delivered  to  King 
John,  defire  a  refloration  of  the  grant  of 
Henry  the  Firft  in  this  inftance  j  but  admit- 
ted the  right  of  the  lord  to  the  cuftody  of  the 
minor's  perfon  and  lands  ;  which  is  alfo  con- 
firmed by  Magna  Charta^  with  only  fuch  re- 
gulations as  were  neceffary  to^  prevent  an 
abufe  o/  the  truft,  being  nearly  the  fame  with 
thofe  that  are  mentioned  by  Glanyille.  In  all 
probability,  fome  ftatute,  now  loft,  had  been 
enabled  in  the  reign  of  Kipg  Henry  the  Second, 
to  give  this  right  to  the  lord,  agreeably  to  the 
cuftom  and  pra£lice  in  Normandy,  and,  in- 
deed, to  the  cl^ar  principles  of  th^  feudal  pg^ 
licy  itfelf. 

According  to  Glanville,  a  female  heir^ 
though  of  full  age,  wag  to  remain  in  the  cuf- 
tody pf  her  lord  till  her  marriage,  to  which 
his  concurrenpe  and  advice  were  requifite,  ^^- 
caufe  {[d.ys  that  author),  by  the  law  and  cujiom 
ej  the  realm^  no  'woman  who  i^b^rtfs  la^4.  c^P 
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:  Be  married^    without   being  difpofed  of  by  ber BOOK  IL 
lord^   or  having  his  confent.     By  lands  in  this  ^"^     ^ 
paflage  he  means  land  that  was  held  by  milita- ^*^^^°*'  ^'"^ 
ry  fervicc :  for  he  had  faid  before,  that  the 
heirs  of  tenants  infoccage  ought  to  be  in  the 

'  puftody  of  their  neareft  relations.     What  foc^  ' 
cage  tenure  was,  will  be  hereafter  explained. 

It  is  faid,  in  the  charter  of  King  Henry  theSce  thcChar- 
Firft,  that,  if  any  baron,  or  tenant  in  chief  of  ^^^^*^^^ 
the  crown,  was  inclined  to  give  his  daughter, 
or  Jiftery  or  niecej  or  kinjwoman^  in  marriage, 
he  was  to  Ipcak  with  the  king  about  it,  who 
promifed  not  to  take  any  thing  for  his  confent , 
and  not  to  refufe  it,  unlefs  the  match  propofed 
was  with  one  of  his  enemies^ 

It  mufl:  be  underftood,  that  the  Jijier,  niece^ 
or  kinfwomanj  here  mentioned,  was  the  next 
heir  to  the  fief;  for  otherwife  it  does  not  ap- 
pear that,  in  virtue  of  any  feudal  right,  the 
king  cduld  be  entitled  to  interfere  in  her  mar- 
riage ;  but  in  fuch  a  cafe  it  was  thought  rea-Y-Cra>g»^»"* 
fonable  that  his  confent  fhould  be  alked^  ^^^t.uzum.^. 
only  in  a  minority,  but  even  in  the  life-time 
of  the  father,  or  other  near  kinfraan.     And 
the  fame  ppwer  that  the  king  had   over  his 
tenants,  they  had  legally  over  theirs.     Glan- v. Gl^Hvllle, 
ville  affirms,  "  that  if  any  man,  having  only^'^"'  ^'  "' 
*^  a   daughter,    or   daughters,  to  inherit   his 
'^  fief,  marries  he;-,  or  them,  in  his  life-time, 
"  without  the  confent  of  his  lord,  he  thereby 
*^   forfeits  his  fief  for  ever,  according  to  the  law 
^'   andcu/iom  of  the  kingdom  ;  fo  that  he  can  re- 
*^  cover  no  part  of  it,  unlefs  by  the  clemency 
.   H  4  ^'  of 
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BOOK  II.  ci  of  his  lord  :'^  for  which  he  gives  this  reafbns 

^"^^"  - '  ■ "  ^  ic  becaufe,  as  the  huftand  of  any  female  heir 
*<  is  boujid  to  do  homage  to  the  lord  of  the  fief 
**  for  his  holding,  the  good-will  of  the  lord, 
•^  and  his  confent  to  that  a£t,  ought  firft  to  be 
«  alked,  left  he  (hould  be  compelled  to  re- 
**  ceive  homage  for  his  fief  from  his  enemy,  or 
/*  from  any  other  improper  or  unqualified  per- 
**  fon/^     This  appears  to  extend  equally  to 
all  kinds  of  fiefs  for  which  homage  was  done^ 
as  to  thofe  that  were  held  by  knight-fervice. 
But  it  was  more  peculiarly,  neceflary  in  the 
latter :  /g/?  (as  a  great  writer  on  feudal  law  has 
V;Ciralg.lii.expreired  it)  the  fief ^  which  was  given  for  the 
^^^^''^^'^' defence,  andfervice  of  the  lord,  fhould  be  ufed  to 
^annoy  him.     And  the  fame   rea(bn  was  appli* 
cable  to  widows,  if  they  married  again.     In* 
de.ed  King  Heiiry  the  Firft  declares  in  his  char- 
ter, that  he  will  give  no  widow  in   marriage 
againft  her  own  inclination :  and  the  charters 
fccAeCW-of  King  John  and  Henry  the  Third  forbid  the 
t^hn^and^^  forciug  of  any  widow  to  marry  again  ;  but  ob* 
Huiryiii,  in  lige  her  to  give  fecurity  to   the  king;  if  fhe 

a  fubjeft,  that  (he  wi^l  not  marry  a  fecondhuf* 
band  without  his  cdn.fent.  Yet  it  was  th6 
y.GknviiIe,  feiife  of  the  law  (as  we  leafn  frojn  Glanville)^ 
1.  viU  c;  12.^  that  a,n  heirefs  who  had  once  been  lawfully  mar-^ 
ried,  if  (he  became  a  widow,  wJis  not  to  re* 
turn  ipto  the  cuftody  of  her  lord:  though,  if 
Ihe  madp  a  fecond  marriage,  (he  was  undei* 
the  fame  obligatiqn  as  betoiie,  to  aik  his  con* 
i%X^%.    \XL  the  ph^rt^i:  pf  K.ing  Henry  the  Firft 

il 
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ItU  faid,  that -if,  upon  the  death  of  one  of  his^QQ^  ^f> 
barons  or  other  tenant  in  chief,  a  daughter  is       '      " 
left  to  inherit  the  eftate,  in  dijpojing  of  her  he 
will  take  the  advice  of  his  barons.     But  it  does 
not  appear  from  Qlanville,  x\\2X  fuch  advite 
was  thought  necefl'ary  in  the  time  of  Henry  Sec  the  Ard* 
the  Second:  nor  is  any  mention  made  of  it  inft^jj^  ^** 
the  articles  delivered  to  King  John  by  the 
borons,  or  in  the  great  charter  of  that  prjnce^ 
or  m  thofe  of  his  fon*     It  was.  indeed  an  obli- 
gation which  could  riot  be  adhered  to  without 
extreme  inconvenience;  and  I  doubt  not  that 
it   had  been  abrogated  by  fbme  ftatute,  now 
loft,  before. Glanville's  book  was  written.     It 
is   remarkable,  that,  neither  in  that  treatife, 
nor  in  the  charter  of  King  Henry  the  Firft,  is 
It  faid    (as  it  is  in  the  demands  the  barons 
made  to  King  John),  that  in  the  mafriage  of 
heirs   the  advice  of  their  relations  ought  to  be 
taken:  nor  (as  it  ftands  in  his  charter)  that, 
before  the  marria[;e  (hall  be  contrafted,  notice 
is  to   he  given  of  it  to  the  kindred  of  the  heir. 
But,  on  the  other  hand,  we  do  not  find  in 
the  charter  of  Henry  the  Firft>  nor  is  it  men- 
tioned by  GlanviUe,  that  either  the  king  or  the 
barons  claimed  a  right  to  interfere  in  the  mar- 
riage oi  heirs  male^  even  while  under  wardihip. 
Indeed  the  reafons,  which  are  given  by  Glan- 
viUe, for  that  feudal  power,,  in  cafe  of  female 
heirs,  do  not  hold  in  the  cafe  of  males.     YetV.  Craig,  cJit 
it  was  afterwards  thought,  that,  in  regard  to{^^^^^^"^^^ 
the   couuedllon  between  them  and  their  lords,fc6h3.&tit* 
which  b^  wrjt^f^  oi>  the  feudal  law  is  confi-^^'^-^- 

4ere4 
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BOOK  iLdered  as  fuperior  even  to  the  neareft  relations 

**  of  blood,  the  advice  and  the  confent  of  their 

lords,  in  an  affair  fo  important  as  their  marriage, 

ought  to  be  afked ;  and  the  rather;  as,  from  the 

influence  of  a  wife  over  the  mind  of  her  huf- 

band,  it  might  naturally  be  prefumed  that  the 

juterefts  of  the  lords  was  not  a  little  concerned 

v.,  Ma^ox*«  in  xhe  matches  made  by  their  vaffals.     It  alfo 

foch^ucr,^  appears  from  the  great  roils,  that  even  in  the 

p.  322, 323.  reign  of  Henry  the  Firft  fines  were  paid  to  the 

Eirtok^.'de  ^^^^S  by  his  male  tenants  in  chief,  for  leave  to 

MagnoRot.   marry  ;  and  by  widows,  to  be  at  liberty  not  to 

^^!j:^"    marry  for  a  certain  time,    or  not   to  marry 

at  all  againft  their  liking.     This  was  contrary 

to  his  charter;  and  the  fame  evidences  atteft, 

that  fuch  fines  were  paid  by  widows  to  Henry 

the  Second,  though  he  had   confirmed   that 

charter.     Under  what  colour  this  was  done,  I 

>am  not  able  to  difcover:    but    the    right   of 

widows  not  to  be  forced  to  marry  again  was 

reafferted  by  all  the  charters  of  King  John  and 

Henry  the  Third. 

SecLyttel-         The  law  was  careful  to  forbid  any  difpa- 

ton's  Tenures,  ^    •       -.u  •  '*.i  r  1 

j^ij^fg^^jo^'ragement  in  the  marriage  either  or  male  or 
and  notes,  &  female  lieiis,  by  which  was  underftood,  not 
^aHbCiaicr  ^^^y  ^^c  marrying  of  them  to  perfons  of  much 
iJeJure  Feud! inferior  birth  and  condition,  or  any  way  infa- 
L 11.  tit.  21.   jxLous ;  but  alfo  to   any   who   were   lame,  or 
V.Gbnville,  greatly    deformed,    or    incapable    of   having 
Jpvii.  c.  12     children;  or  who  had   any   bad   infirmity  of 
body  or  mind.     Glanville  likewife  delivers  it 
as  a  rule  of  law  in  his  time,  that,  if  a  vafiTal 
aiked  his  lord*s  permiffion  to  marry  his  daugh- 
ter, 
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ter,  being  an  heirefs,  to  any  perfon,  the  lord  ^Q  QK  ll^ 
was  bounds  either  to  give  it,  or  to  (hew  ajuft 
caufe  for  which  he  ought  to  refufe  it :  other- 
wife  (he  was  at  liberty  to  marry  herfelf,  even 
againft  hi3  will,  by  the  advice  of  her  father, 
and  accordiiig  to  her  own  inclination.  He 
tells  us  alfo,  that  it  was  a  duty  incumbent  on 
the  lord,  to  offer  a  proper  match  to  a  female 
ward  in  his  cuftody,  as  foon  as  (he  was  of  age 
to  marry,  and  alfo  to  pay  her  a  reafonable  por- 
tion. Thefe  regulations,  and  the  profit  given, 
by  a  feudal  cuftom  in  thefe  times,  to  the  king 
and  inferior  lords,  on  the  marriage  of  their  val- 
fals,  conduced  to  promote  propagation  and  the 
increa(e  of  the  people  ;  for  it  is  probable  that 
few  remained  long  unmarried :  but  great 
abufes  attended  this  part  of  the  feudal  lydem, 
which  indeed  in  itfelf  was  grievous ;  and 
one  of  the  happieft  changes  made  in  our  confti- 
tution,  by  the  wifdom  of  later  times,  has  been 
the  delivering  us  from  fo  heavy  a  yoke,  and 
recovering  that  independence,  with  regard  to 
the  difpofal  of  our  perfons  in  marriage/which 
our  Saxon  anceftors  had  enjoyed;  and  which, 
if  exercifed  with  a  due  refpeft  to  parental  au^ 
tbority^  is  one  of  the  moft  valuable  branches 
pf  natural  liberty. 

Glanville  takes  notice  of  only  three  kinds  of  V.Gjanville, 
mds^  which  the  feudal  lord  had  a  right  to  de-  ^^  '^'  ^*  ®* 
mand  from   his  vafl'als.     One  was,   to   afiift 
him  in  paying  the  relief  he  owed  to  the  king, 
.pr  any  Qthcf  lord  pf  whom  he  held  hi?  eilate ; 

but 
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sooc  tt.  but  this  was  to  be  done  with  moderation,  ac-^ 
^      -'         cording  to  the  grcatnefs  of  the  fiefs  and  means 
of  the  vafTals :  another  was,  to  contribute  to- 
wards his  expence  m  making  his  eldeft  fon  a 
knight;  which  ceremony  was  performed  with 
great  pomp  in  thofe  days :  and  a  third  was  to 
help  him  in  the  charges  of  marrying  his  eldeft 
daughter :  but  this  was  not  to  be  paid  a  iecond 
time.     The  firil  of  thefe  feudal  dues  is  aba- 
8ccK.  Jolin's  liflied  by  king  John^s  Magna  Carta^  as  well  as 
Sk^k?'  '    ^^  other  aids  not  granted  by  parliament,  except 
Edition!^^ '   the  two  laft,  and  one  nor  mentioned  by  Glan- 
ville,  viz.  an  aid  from  the  vafl'als  to  pay  the 
ranfonn  of  their  lord,  if  he  was  made  a  captive. 
This  naturally  arofe  from  the  principles- of  the 
ieudal  conne£):ion :  but  it  appears  from  Brae- 
ton,    that,    in   Henry  the  Third's  time,  the 
V»  BraaA H.  Qjhccs,  allowed'  by  the  charter  of  king  John, 
*^*  ^  *  ^  *  '  were  fuppofed  to  be  paid  by  the  vaffals,  rather 
as  marks  of  good-*wiil  and  affection-  to  their 
lords^  than  as  proper  concomitants  of  the  fer*- 
V.  Glanville,  vice  they  owed.     Glanville,  on  the 'contrary, 
I.  ix.  c.  8.     confidered  them  as  due  by  their  tenures.     But, 
both  by  that  author,  and  in  the  charter,  it  is 
faid,  that  they  ought  to  be  taken  in  reafonahl$ 
froportions. 
L.ix.c.  8,         Glanville  makes  It  a  queftion,  whether  the 
feudal  lord  could  demand  jaii  aid  of  his  tenants 
for  the  fupport  of  his  war?  And  refolves  it  by 
faying,  that  he  could  not  dijirain  for  fuch  aid : 
but  they  might  give  it  as  a  benevolence^  and 
out  of  affeftion  to  their  lofd :  \vhere^8  he  con-* 

fidera 
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fidcrs  the  aid  of  relief  aS  a  due^  for  which  theBOQK  ^\ 
lord,  in  virtue  of  his  fief,  had  a  legal  right  to        " 
diftrain. 

It  muft  be  here  remarked,  that  reliefs  were 
only  paid  by  thofe  heirs  who  were  of  full  age, 
when  they  fucceeded  to  their  fiefs ;  not  by 
thofe  who  had  been  under  the  cuftody  of  their  V.  Gianvil4 
lords.     And  the  reafon  of  this  was,  that  thcylQ^^tj^ 
profits  of  the  cuftody  were  deemed  a  fufficient&Hen/ilu 
recompenfe  to  the  lords  of  thofe  fiefs  for  refiew-  JJ^  ^^!^. 
ing  them  to  the  heirs  of  their  tenants.     Upon  Ar^V. 
the  death  of  a  vafial,  who  held  military  fees 
under  federal  lords,  reliefs  were  due  to  them 
all  from  the  heir  ;  but  the  cuftody  of  his  per- V.  Glanviifc^ 
fon  belonged  to  that  lord,  whofe   grant  was^*^"'  *^'  ^^ 
prior  to  the  others.     Yet,  if  it  happened    that 
one  fief  was  held  of  the  king,  and  others  of 
other  lords,  the  cuftody  belonged  to  the  king. 
And  the  fame  rule  was  obferved  with  regard  to 
the  obligation   of  confulting  the  lord  in   the 
marriage  of  the  ward,  not  only  (fays  a  very  V. Craig,  M?. 
able  writer  on  feuds^  becaufe   the  king  could ^^^••***"^' 5* 
have  no  eq,ual  (which  is  the  reafon  afligned 
for  it  by  Glanville),  but  becaufe  he  is  the  maji 
ancient    lord    of  allfefsj    the    original   grant 
and    inveftiture   of   every    fief  having   been^.  Glamdlle^ 
giwQvihj  him.     Notice  is  taken  by  Gknville,^' ''"•''•'''• 
that,  in  his  time,  it  was  ufvial  for  the  king  to 
comniit  to  others  the  cuftody  both  of  the  per-^ 
fons  and  lands  of  his  wards,  either  under  an 
account  to  him  for  their  wardftiips,  or  with- 
out  account,    in  the   nature  of  a   beneficiary 
grant.      And,,    undoubtedly,    inferior    lords 
\  '   "    A  ^  '  did         . 
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BOOK  II.  did  the  fame.  It  likewife  appears  by  the 
SccMadox,  grcatroUs,  that  the  wardlhips  of  the  crown 
CIO.  p.2ii.vrQre  fold  by  King  Henry  the  Second:  and 
j^J^^^^*^  mention  is  made  of  that  pfaftiCe,  without 
''  any  blame,  in  the  charters  of  King  John  and 
Henry  the  Third. 

Upon  the  deceafe  of  a  vaffal  the  heir  was 
SccSpdman  obliged  to  do  homage  as  foon  as  he  conve-^ 
I^^^**"**niently  could;  it    being   neceffary^  in    ordei* 
C.20.   *      to  pfefcrve  the  memory  of  the  tenure,  that 
every   new  tenant  fhould,    at  his  entry,  re*^ 
cognize  the  intereft  of  the  lord  in  the  lands, 
for  fear  that,  the  feud  being  hereditary,  and 
new  heirs  continually  fucceeding  to  it,  they 
might    by  degrees    forget   their  duty,    fub- 
V  Glanvilic  ^^^^  '^^^^  fervices,  and  in  procefs    of  time 
LiT.€i4. 6.  deny  the  tenure  itfclf.    The  lord,  on  his  part, 
was  bound  to  receive  the   homage  owing  to 
him,  before  he  could  be  legally  entitled,  either 
to  a  relief,  if  the  heir  was  of  full  age,  or  to 
the  cuftody  of  his  perfon  and  land^  if  he  was 
k  minor;  unlefs  fuch  minor  was  of  too  ten- 
der an  age  to  perform  it,  or  the  lord  had ,  a 
good  rcafon  to  juftify  his   refufal  bi*  delay  to 
accept  it. 

Homage  was  done  by  the  vaffal  on  his 
knees,  unarmed  and  bare-headed^  and  hold** 
ing  both  his  hands  between  thofe  of  his  lord, 
who  was  fitting :  which  ceremonies  denoted 
V.  Braanfl,  (according  to  BraAon),  oil  the  part  of  the 
iu^cos*  lord,  proteftion,  defence^  and  warranty;  on 
the  part  of  the  tenant,  reverence  and  fubjec* 
tiojti.    In  a  flatute  of  the  17th  of  Edward  the 

Second 
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Second  there  is  fet  forth  the  form  of  words  tpBOOK  IL 
be  ufed  by  the  vaflal,  when  homage  was  done ' 
to  3  fubjeft.     He  was  to  fay,  *<  I  become  your 
"  man,  from  this  day  forward,  of  life,  limb^ 
^^  and  earthly  honour:  I  will   be  true  and 
^^  faithful  to  you,  and  bear  to  you  faith  for 
"  the  lands  I  hold  of  you,  faving  my  faith 
**  to  our  lord  the  king  and  his  heirs  :'*  which 
agrees  with  the  account  given  by  Glanville  of^'^^^f^ 
tne  form  that  was  ufed  in  his  time.     After  the  * 
vaffal  had  faid  this,  he  was  to  receive  a  kifs 
from  his  lord,  and  then  riiing  up  to  take  ihe 
oatl}offea/ty  in  the  following  words:  "  HearJ^^"**^** 
"  this,  my  lord,  that  I  will  be  faithftil  andHoMAciuM^ 
**  loyal  to  you,  and  will  bear  to  you  faith  for^^^i^-  ^^^^ 
"  the  tenements  which  I  hold  of  you,  ands4tuu'iy 
**  loyally  will  perform  to  you  the  cuftoms  and  Edw.  IL 
*^  fervices  which  I  owe  to  you,  at  the  terms 
"  afligned,  fo  help  me  God  and  his  faints." 
It  was  a  maxim  of  law,  t&at  homage  draws 
with  it  fealty^  which  likewife  was  incidept  to 
all  kinds  of  tenure,  except  frankalmoigne.     In 
the  year  eleven  hundred   and   fifty-two,  the 
Emperor  Frederick  Barbarofla  made  a  ftatute,V.RadcvIir, 
that  in  every  oath  of  fealty  taken  to  any  of  his^'  ^''*  ^*  ^ 
fubje£is,  there  (hould  be  a  referve  of  the  faith 
due  to   him  and  his  fucceflbrs ;  which  imme-  ^J^^^^'^ 
diately  was  adopted  by  feverai  other  nations,  litas. 
where  the  feudal  law  was  in  ufe,  with  regard  ™^'»  ^^ 
to  their  ibvereigns ;  and  the  omiffion  of  that^f  [hc^own^ 
referve  was  puniflied  in  England  by  a  judicial  C;io,  p,  67. 
determination  binder  Edward  the  Firft-  £^^tdrT6r 

Homage^     ^^^' 
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BOOKH.  Homage  done  to  the  king  was  called  liege 
SecSpciman's  ^<^^g^9  ^fid  was  accQmpanicd  with  the  oath 
Gioff.  Ho-  of  allegiaoce  cxprefled  in  thefe  words :  "  I 
Sce°ifo  Fic-  **  become  your  liege  man,  of  life  and  limb, 
ta,  uiii.  c,  i6. "  and  of  earthlj  worftiip ;  and  faith  and  troth 

HM '^hW    **  ^  ^^^^  ^^^^  ^^^^  y^^'  '^  ^^^^  ^"^  ^^^  againft 

oAhc  pleas   "  ^^1   manner  of  folk ;  fo    help    me   God/' 

^  of  the  crown.  The  Ceremony  was  the  fame  as  in  doing  ordi- 

<  c,  ^o.  p.  70,  j^^y  homage  to  a  mefne  lord.     It  has  been 

noted^  in  a  former  part  of  this  work,  that  An* 

felm,  archbilhop  of  Canterbury,  refufed  to  pay 

homage  to  King   Heliry  the   Firft,    becaufe 

fome  of  the  popes,  and  certain  councils  held 

under  their  influence,  had  forbidden  ecclefi<i> 

allies  to  make  fuch  an  acknowledgement  of 

their  dependance  on  princes.     In  one  of  the 

cpiftles  of  that  prelate  we  find  this  expreffion, 

E  ift'^^S^Er-  ^  '^^^^  ^'  become  the  man  of  any  mortal^  nar 

xk\M,\notmJhvear  fealty  to  any  ;  which  refolution  he  was 

fupported  in  by  all  the  ftrength  of  the  papacy  ; 

but,  after  a  long  and  hard  conteft.  Pope  Pafi 

-    chal  the  Second  allowed  the  bijhops  eleSi  to  do 

homage,  and  take  the  oath  of  fealty,  before 

they  were  confecrated.      This   was   confirmed 

L^b'^'^^K*^'  by  the  conftitutions  of  Clarendon,  of  which 

a  particular  account  will  be  given   hereafter  : 

and  from  the  words  of  Glanville  it  appears^ 

,    that  about  the  end  of  Henry  the  Second's  reign 

homage  was  accordingly  done  by  bijhops  eleSi : 

.  but  he  tells  us,  that,  after  they  were  confecratei^ 

they  took  the  oath  of  fealty*     This  was  a 

material  difference  from  what  had  been  fettled 


OF  KING    HENRY   U.  113 

by  the  conftitutions  df  Clarendon;    and  it  IsBOOK^  It 
furprifing  that  we  have  no  account  of  it  in  the'       <— * 
hiftory  of  the  times.   Nor  is  any  notice  taken, 
in  Gianville's  treatife,  that,  by  thofe  conftitu- 
tions, in  the  oath  of  the  bijhop  eleSi^  a  claufe 
faving  his  order  was  allowed  to  be  inferted ; 
-which  furely  was  a  referve  of  a  very  dangerous 
nature.    It  feems  to  have  crept  in  during  the  " 
reign  of  King  Stephen,  when  many  other  fuch 
conceffions  were  made  to  the  church ;  for  no 
trace  of  it*  appears   tinder  King  Henry    the 
Firft.      One  cannot  but   wonder  that   a   le- 
gal fandion  (hould  have  been  given  to  it  at 
Clarendon    by    Henry    the  Second.      In    the 
courfe  of  the  difpute  between  that  monarch 
and  Bccket,  we  find  the  latter  making  ufe  of  it 
to  juftify  his  own  cohduft ;  and  indeed  there 
was  no  obligation,    contrafted  by  the  oath, 
whictt  might  not  be  eluded  and  canceled,  ac- 
cording to  the  doftrines  of  Rome,  by  means  of 
that  claufe.    Whether  it  remained  in  the  oath 
of  fealty  taken  after  confecration^  Glanvillc  does 
not  inform  us.     Sir  Thomas  Lyttelton  fays, 
in  his  book  of  Tenures,  "  that  if  an  abbot,  or 
•*  a  prior,  or  other  man  of  religion,   (hall  da 
^  homage  to  his  lord,  he  (hall  not  fay,   I  be-*      ' 
•*  come  your  man^  Sec.  for  that  he  has  profeffed 
•*  himfelf  to  be  only  the  man  of  God  \  but  ho 
^*  (hall  fay  thus,  /  do  homage  unto  you,  and  to 
^  you  I  jhall  be  true  and  faitbjuU  and  faith  t6 
**  you  hear,  for  the  tenements  which  I  hold  of 
**  you^  f^oing  the  faith  which  I  owe  unto  our 
Vol-  UL  I  -^      "  lord 
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BOOK  IL u€  iQrd the king^   This  regards  only  homage  td 
'j  inferior  lords,  who  were  fubjefts:  but  the  rea-» 
on  given  by  Lyttelton,  which  is  the  fame  with 
that  on  which  Anfelm  grounds  his  oppoiition, 
extends  to  liege  homage.    Yet  I  find  no  men- 
tion in  Glanville  of  this  alteration. 
V.  Ingulph.       \yg  aj.^  affured  by  contemporary  writers  of 
Flor?Wigorn.the  greateft  authority,  that,  in  the  reign  of 
&  Sim.  Du-  William  the  Conqueror,  liege    homage  was 
a^'io^86.     do^^y  ^^d  fealty  was  fworn  to  that  king,  not 
Chron.         only  by  his  own  immediate  tenants,  but  all  the 
Saxon,  fub    confiderable  fubvaffals :  which  is  a  remarkable 
H.  Humingd.  thirig ;    becaufe,    in  France  and   fome   other 
&Hovcden,  countries,    it  was  underftood  that  thd  feudal 
V.  Du'cangcl^w  forbad  the  fubvallals  to  do  homage  or  fwear 
Diflert.  13,    fcalty,  ou  account  of  their  fiefs,  to  any  but 
j^^l^^^^^^hofe  of  whoiii  they  immediately  held  them* 
Chron,  de      The  pradice  of  England  in  this  rcfped  was 
rHiftoire  de  more  agreeable  to  good  policy ;  and  very  pro- 

ana?^i269,    P^^  ^^  ^^^P  ^P  ^"  ^^^  minds  of  the  inferior  or- 

1270.    '      ders  of  freemen  a  fenfe  of  the  duty  they  owed 

to  their  fovereign :  for  in  thofe  days  it  often 

happened,  that,  as  in  their  religion,  fo  in  their 

government,  xhtjupreme  poiver  was  forgotten, 

;jnd  the  vulgar  worlhip  was  paid  to  the  middle 

powers  alonq.    It  al(b  appears  from  the  words 

of  William  of  Malmfbury,  that  homage  was 

V.  Malmfb.   done  and  fealty  fworn  to  the  heir  apparent  of 

l.\.  f?*9j.    ^^^  crown^  in  the  reign  of  King  Henry  the. 

Firft, '  by  all  the  freemen  of  England  and  Nor^ 

mandy^   of  whatever  order  or  rank  they  werey 

and  to  whatever  lord  they  were  vajfals.     Yet 

a  -         it 
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it  Is  not  eafy  to  conceive  how  this  could  be  BO  OK  lU 
performed,  unlefs  we  underftand  thefe  words' 
Ivith  fome  reftriflions,  as  meaning  only  the 
inofl:  confiderable  perfbns  in  all  the  orders  of 
freemen. 

Glanville  tells  us,  that  women  could  .take  v.  GkimBo^ 
the  oath  of  fealty,  but  could  not  do  homage ;  ^'  "^*  ^*  *• 
and  that,  if  they  were  married,  their  hufbands 
Were  to  do  homage  for  them.  Thefe  points  of 
ceremony  being  important  in  the  law  of  thofe 
times,  though  they  may  appear  uninterefting 
at  prelent,  I  have  thought  it  neceffary  to  give 
this  fliort  account  of  them,  from  the  moft  au- 
thentick  writers* 

It  may  juftly  be  faid,  to  the  honour  of  the  - 
whole  feudal  fyftem,  that  ail  the  dutiei  of  it 
were  built  on  the  nobleft  foundations,  viz. 
bottnty^  and  gratitude ;  bounty  in  the  lord  who 
beftowed  the  fief,  and  gratitude  in  the  vaffal 
who  held  it  by  his  grant.  From  thefe  two 
principles  arofe  all  the  connexion  between 
them;  and  they  are  the  beft  principles  in 
human  nature.  When  eftates  in  land  were 
beftowed  as  gifts  daring  pleafure,  or  as  bene- 
fices during  life,  in  the  original  and  infant 
ftate  of  this  lyftem,  nothing  could  be  more 
fimplfe  than  the  obligations  refulting  from  fuch 
grants :  but,  when  they  were  made  hereditary 
fefs\  the  laws  and  cuftoms  relating  to  them 
became  more  complex,  though  founded  upon 
the  fame  reafons.  As  the  property  ftill  re- 
mained in  thofe  who  granted  thefe  fiefs^  and  in. 

la  their 
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Boofe  U.  their  heirs  after  them,  there  could  npt  be  in 

***"''      '  the  vajfah  any  power  to  alienate^  morfgagef  of 

fell  them,  or  to  alter  the  courfe  of  hereditary  fuc-^ 

cefjion^  without  leave  of  their  lords ;  apd  the 

.  .       fame  reftraints  were  reciprocally  laid  on  the 

V.  Glanviiic,jQj.j5^  becaufe /A^f  ufe  ^nA  profits  of  the  feudal 
.  ^**'  ^  *  eftates  belonged  to  the  vajals.  Yet  Glanville 
fays,  that,  in  his  time,  every  freeman,  poiTefled' 
of  land,  might  give  a  part  of  it  with  h»s  daugh«* 
ter,  pr  any  other  woman,  as  a  marriage  por- 
tion ;  or  to  any  perfbn  as  a  reward  for  fervices 
done  him ;  or  to  a  religious  houfe  or  church, 
if  the  gift  was  made  in  his  life-time,  and  with 
the  proper  forms  of  livery  and  feizin^  and  in 
a  redfoiiable  proportion.  But  if  any  fuch  do- 
nation. Wfis  ipade  on  a  death-bed,  it  was  not 
valid  without  the  confent  of  the  heir.  Such 
confeht  was  alfo  required  to  enable  a  map, 
who  had  feveral  married  fons,  to  give  away, 
even  in  his  life-time,  any  part  of  the  heritage 

L.  Tii.  c.  1.  jQ  j^jg  youngeft  fon :  for  which  Glanville 
afligns  thi3  reafon,  that  fathers  commonly  bear 
a  greater  afFedlion  to  their  youngeft  fon  than 
their  eldeft,  which  might  caufe  them  to  difin- 
berit  the  eldeft,  if  that  partiality  \v^re  not 
reftr^iixed.  A  man,  who  haii  no  eftate  of  in- 
heritance, but,  only  a  purchafe,  might  dilpqfo 
of  the  whole  pf  that  purchafe  to  whom  he 
pleafed,  by  a  gift  made  in  his  life-time,  if  he 
had  no  child ;  but,  if  he  had  one,  he  could 
only  difpofe  of  a  part;  nor  could  he  bequeath 
it  by  will,  tho'  he  had  no  child :  becauje  (fays 
Glanville)  Qod  only  can  make  an  heir.  If  a  man 
^  •  had 
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had  both  land  of  inheritance  and  a  purchafe,  BoaKii. 
he  might,  in  his  life-time,  give  away  either  a        " 
part  or  the  whole  of  his  purchafe,  without 
reftrairit,  and  a  reafonable  part  of  the  inhcri-       \ 

■  tance  alfo,    ov^r  and  above  the  other  dona- 
tion. • 

Fiefs  of  all  kinds  reverted  to  the  lords,  if  L.  vU.  c.  17. 
the  tenants  deceafed  without  heirs;  which  de- 
termination or  extindion  of  the  original  grant 
was  called  an  ejcheat.     In  cafe  there  was  airy  L.  ^"«  c.  9* 
doubt  whether  the  heir  was  of  age,  the  lord  had 
the  cuijtody  both  of  his  perfpn  and  fief,  till  that 
doubt  w-as^  decided.    And,  by  a  parity  ofrea- 
fbn,  if  it  was  queftioned  who  had  a   right  to 
inherit  any  fitf,  the  lord  retained  it  in  his  hands 
whi-le  the  fuit  was  depending,  as  a  temporary 
jefeheat^    according  to  Glanville.     But  if  no- X*  9^^'^^^^^» 
body  appeared,  to  lay  claim  to  it,  as  the  next 
heir,  then  it  tetm'med  a  perpetual  efcheat  to  the 
lord,  and  he  had  an  abfolute  liberty  to  difpofe 
of  it,  as  6f  his  ^Ivn.     There  was  alfo  another 

.  kind  of  efcheat,  which  was  not  accidental, 
but  penal.  The  fief  returned  to  the  lord,  if 
the  vaffal  refufed  to  perfprm  any  of  the  duties 
required  of  him  by  law  in  virtue  of  his  tenure, 
or  would  not  acknowledge  that  tenure,  or  dif- 
membered  the  eftate,  or  greatly  impaired  it, 
or  committed  any  aft  of  grievous  injury  or  of- 
fence againfl  his  lord.  The  i'ame  forfeiture 
was  incurred  by  a  niilitary  tenant,  who  forfook 
his  lord  in  a  fight ;  and  if,  befides  his  fief,  he  , 
had  at^  allodial  land,  it  was  forfeited  to  the 
Jcins  by  the  cQmmon  law  of  England.  I"  the  V.  Leg.  ina 
•        ^    ^    ^  \  ^  '"  'C^fe^-5^- 
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BOOK  11.  cafe  of  high  treafon,  the  land,  to  whatever  lord; 
Leg.  Canut. '  ^^  belonged,  was  forfeited  to  the  crown,  both 
Spcimanon    by  the  Saxon  and  Nornaan  laws.     Glanvillc 
^^^j^^^^J^"  like  wife  informs  us,  that  a  tenant  m  chief  of  the. 
V,  Gianvluc,  crown,  convifted  of  felony,  forfeited  thereby 
Ivii,  c,  17,  (Q   (he  fcijjg  not  only  his  land,  but  all  his 
goods  and  chattels,  in  whatever  hands  they 
were  found ;  nor  could  they  be  ever  recovered 
by  any  heir.     The  fame  author  fays,  that,  if 
an  outlaw,  or  convi^ed  felon,   hel4  of  any 
other  lord  than  of  the  king,  all  his  moveables 
were  the  king's:  and  the  land  remained  for  one 
year  in  the  king's  hands,  but  th6n  reverted  to 
the  lord ;  yet,  ndt  without  the  fubverfion  of 
the  houfes  upon  it,    and  rooting  up  of  the 
trees.    The  reafon  of  this  was  a  fupppfition, 
that  the  lord,  of  whom,  the  felon,  held,  was  in 
fome  degree  culpable,  for  want  of  a  proper 
care  in  the  choice  of  his  tenant ;  and  whatever 
difturbed  the  publick  peace  was  an  injury  to 
L,  vxL  Cf  i7f  the  king.    Neverthelefs  Glanville  tells  us,  that 
if  an  outlaw  or  convided  felon,  who  held  by 
mefne  tenure,  received  the  king's  pardon,  nei-^ 
ther  he  nor  his  heirs  could,  in  virtue,  of  that 
pardon,  recover  the  land,  unlefs  by  the  mercy, 
and  favour  of  his  lord,  to  whom  it  efcheated; 
becaufe  the  king*s  mercy  ought  not  to  prejudice 
the  right  of  another.     He  adds  too,  that,  in 
general,  if  any  fubvaflal  did  or  faid  any  things 
'  for  which  he  loft  his  inheritance  by  judgement 
of  law,  it  returned  as  an  efcheat  to  the  lord  of 
the  fief*     One  caufe  of  forfeiture,  which  h^. 
laentions,  dcferves  9  particular  notice.  .  If  a 

female 
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feniala  heir,  being  a*  ward  in  cuftody  of  herBOOK  ir. 
Iprd,  was  guilty  of  incontinence,   her  eftate  '  Qjanviiic 
became,  by   that  offence,   an  efcheat  to  heri.ViL  c,  12/ 
lord/   And,  when  a  fief  was  divided  between  17- 
ftveral  fifters,    if  it  was  proved  that  any  of 
them  had  violated  their  chaftity  while  they 
were  under  the  cuftody  of  their  lord,  the  per- 
fons  {q  offending  incurred  by  it  a  forfeiture  of 
their  part  of  their  inheritance  to  the  innocent 
fifter  or  fifters;  but,  if  all  had  fo  offended,  the 
whole  elcheated  to  the  lord. 

This  was  a  fevere  puoifhment  for  the  frailty 
-of  a  fingle  woman,  and  without  example  in 
other  laws:  but  it  undoubtedly  aroie,  not  fo 
ixiuch  from  a  rigorous  fenfe  of  the  heinoufnefs 
of  the  fault,  as  from  the  notion  of  an  advan- 
tage due  to  the  lord  from  the  marriage  of  his 
ward,  which  he  probably  might  be  deprived 
of  by  her  being  diflionoured.     For  Glanville  ' 
declares,  that  this  forfeiture  did  not  extend  to 
incontinent  widoWs,  if  they  had   once  been: 
lawfully  married ;   nor  difinherit  the  child  of 
a    married  woijian  who   broke  her   conjugal 
feith;  bccaufe  a  Ion  born  in  wedlock  is  always 
prefumed  a  lawful  heir.     But  there  may  have 
been   another   reafon    for   the    exempting   of 
widows  and    wives   from   this   penalty,    viz. 
that,  they  not  being  under  the  cuftody  of  their 
lords,  their  continence  was'  no  breach  of  the 
duty  and  reverence  due  from  a  vaflal ;  any  of- 
fence ^gainft*  which  was,  in  the  fenfe  of  the 
feudal  law,  a  nioft  grievous  crime;   gratitude    - 
in  the  valTal  for  the  obligation  conferred  ou 

I  4  hi? 
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BOOK  n.his  anceftor,  and  tranfmittcd  to  him  together 
'^'"^"'^with  the  fief,  by  the  original  grant  thereof 
being  (as  I  have  before  obferv6d)  one  main 
y;^P^'|^^^^  foundation  on  which  that  whole  fyftem  was 
3.  in.  tit.  6.   eredled.    Yet  we  are  told  by  a  feudal  lawyer 
feet.  12. 14.  Qf  f he  greateft  authority,  that  the  fief  waa  not 
forfeited,  in  any  cafe  ^vhatfoever,  by  the  vaf- 
•    fal's  offence  againft  his  lord,  if  the  lord  had 
given  occafion  for  it  by  a  prior  offence,  or  if 
each  had  offended  againft  the  other  at  the  fame 
time;  becaule  (fays  he)  it  would  have  bee& 
very  unjufl,  that  the  lord's  condition  (hould 
be  inended  in  confequence  of  a  fault,  which  he 
himftlf  had  either  caufed,  or  fhared  in ;  and  it 
was  a  general  maxim  of  the  feudal  law,  that 
a  forfeiture  of  the  property  of  the  lord  in  the 
fief,  and  of  all  his  dominion  over  his  vaflfal^ 
was  as  neceffary  an  effeft  of  any  great  breach 
or  negleft  of  the  duty  which  he  owed  to  hk 
vaffal,  as  the  forfeiture  of  the  fief  was  of  a 
fimilar  crime  or  negleft  in  the  vaflal.     Indeed 
this  principle,  which  is  fo  confonant  to  natural 
equity  and  natural  liberty^  was.  the   corner- 
ftone  of  the  whole  policy  fettled  in  England 
by  the  Normans*     So  th^t   our  kings,  con* 
fidered  as  feudal  lords  of  this  kingdom,  were 
bound  no  lefs  to  proted  their  vaflils  in  all 
their  jufl  rights    and    privileges,   than  their 
vallals  were  to  ferve  them  ;  and  a  failure,  on 
either  fide,  in  thefe  reciprocal  duties,  deftroyed 
the  connexion,  and  difiblved  the  obligationi 
'  of  the  party  offended.    The  inferior  vaflals,  in 
jiU  degrees  of  fubinfeudation,  were  Ukewife, 

'        by 
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by  virtue  of  the  above-mentioned  maxim,  en- BO  OK  n* 
tirely  freed  from  the  bond  of  iheir  homage  and^  i-v-^*-^ 
fealty  to  their  refpcfkivc  lords,  if  thefe  did  not 
acquit  themfelves  of  what  they  owed  to  them^ 
agreeably  to  the  nature  and  conditions  of  their 
original  compact.  It  is  therefore  very  ap-^ 
parent,  that  the  fpirit  of  this  fyftem  was  moft 
abhorrent  from  tyranny,  and  that  the  plan  o^ 
it,,  in  alt  its  feveral  parts,  was  defigned  as  much 
to  refift  any  oppreflive  exertion  of  power  with-* 
in,  as  any  attacks  from  foreign  enemies. 

Another  great  benefit,  arifing  from  this  plan, 
was  the  uniting  of  power  to  property^  which  is 
the  furcft  bafis  upon  which  all  liberty  ftands. 
And  as  property  in  lEngland,  by  degrees,  dif- 
fufed  itfelf  wider,  from  th?  alterations  that 
were,  made  in  thofe  parts  of  the  feudal  law 
which  had  confined  it  too  much,  the  power 
united  to  it  extended  itfelf  further,  and  produced 
that  comprehenfive  fyftem  of  freedom  which 
the  whole  nation  enjoys  under  our  prefent 
conftitutiom 

Originally  all  proper  feuds^  that'is,  all  ^j/'^Y'^^^^^'?' 
military  nature^  ddcended,   m   equal  propor- rum,  i.  5, 
tions,  to  all  the  fons  of  a  vaflal,  but  never  to^Kv*-?^^- 
daughters.     This   exclufion  of  females    had^'"'^'^*"' 
been  taken  off  in  moft  countries,  before  the 
Normans  came  hither:  but  whether  the  equal 
divifion  of  all  military  fiefs  continued  after  that 
time,  and  when    it  abfolutely  ceafed,   is  not    . 
very    clear.      The   impartiality  of   them    is 
afcribed,   by  many  writers,  to  a  conftitution 
made  by  the  emperor  Frederick  Barbaroffa  in 

the 
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BOoKiL  the  year  eleven  hundred  and  fifty  •two*  But 
'  earldoms  and  baronies,  which  that  ordinance 
chiefly  relates  to,  had  before  been  indivtfible, 
both  in  England  and  in  France,  except  in  the 
cafe  of  a  baron  leaving  feveral  daughters,  and 
no  fon,  at  his  death. ,    I  (hould  therefore  fup- 

,  pofe  that  the  cuftom  of  preferving  knights-fees 

undivided  in  the  •  courfe  of  defcent,  which 
Icemed  neccffary  to  enable  the  military  tenant 
to  perform  his  honourable  lervice  with  the  re* 
quifite  dignity,  began  to-prevail  among  the 
Englifli  fome  time  before  it  was  fettled  by  law 
in  the  empire.  And  together  with  that  was 
introduced  the  right  of  primogeniture  in  feudal 
fucceflions.  For  when,  in.  order  to  preferve 
the  tenure  entire,  only  one  fon  could  take  it,  the 
eldeft  was  preferred,  as  fooneft  able  to  perform 
the  duties  of  the  fee,  and  mofl  naturally 
coming  into  the  place  of  his  father.     Certain 

V.  Ghnviiie,  jf  is,  that,  when  Glanville's  treatife  was  writ- 
^"*  ^*  ^*  ten,  it  was  the  eftabliihed  law  of  England, 
that,  in  a  military  .fief,  the  eldeft  fon  (hould 
fucceed  to  the  whole  inheritance.  Yet  it  ap- 
pears from  records,  that  men  frequently  held 
by  parts  of  a  knight's- fee:  but  fuch  divifions 
either  arofe  from  marriages  with  the  daughters 
of  a  military  tenant  who  had  no  fon  and  feveral 
daughters  ^  or  were  made  by  enfeofl^ments,  and 
not  in  virtue  of  the  rule  and  courfe  of  fuc- 
■  ceffion.  Lands  held  infeefoccage  were  equally 
divided  among  all  the  fons,  uulefs  they  were. 
fuch  as  had  been  impartible  by  andient xuftom  ; 
of  which  feme  went  to  the  eldejt  fon,  and 
others  lo  iht  fecond. 

Glanville 
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QljnvilJb  fays,  that,  in  all  eftates,  of  what»BOOK^lL 
nature  foevcr,  if  an  only  daughter  was  left,c^  ^!m  fL- 
flie  inherited  the  whole  land ;  but,  if  there  wercpri; 
more,  it  was  equally  parted  among  them,,  even 
in  military  fiefs ;  with  this  diftin£kion  alone, 
that  the  capital  mejfuage  always  went  to  the 
eldeft;  which  was  likewife  obferved  when  a 
divifion  was  made  of  foccage  lands  among  fe* 
veral  fons.  He  remarks,  that  if  any  one  of 
the  brothers  or  lifters,  who  had  been  iharers 
in  an  inheritance,  died  without  iflue,  the  por- 
tion of  the  deceafed  was  again  divided  among 
the  furvivors.  Upon  the  divifion  of  a  fief 
among  feveral  .daughters,  the  hufband  of  the 
eldcft  was  to  do  homage  for  the  whole,  and 
the  younger  were  to  perform  the  fervices  due 
to  tlieir  lord,  by  his  or  her  hands.  But  the  heirs 
of  thefe,  even  as  far  as  the  third  generation 
inclufively,  were  under  an  obligation  of  doing 
homage,  and  paying  reliefs  for  the  lands  they 
held,  to  the  heir  of  the  eldeft  fifter.  If  a  man 
had  feveral  wives,  and  daughters  by  al],  and 
by  the  laft  an  .only  fon,  that  fon  would  in* 
herit  the  whole  eftate  of  his  father :  becaufe 
(fays  Glanville)  it  is  a  general  rule  of  law, 
that  no  woman  can  ever  Ihare  with  a  man  in 
any  inheritance,  unlefs,  perhaps,  by  a  fpecial 
cuftom,  in  particular  towns,  confirmed  by 
bug  ufage.  In  the  courfe  of  fucceffion  the 
lineal  delcendants  were  preferred  to  collaterals. 
But  Glanville  Ipeaks  of  it  as  a  point  very  v.  Glanvill?, 
doubtful  in  his  time,  whether,  upon  the  death^*  ^^''  ^-  3* 
ot  a  man  leaving  ifliie   a  younger  fon,  and  a 

grand- 
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BOOKIL  grandfon  by  his  elder  fori,    th6  inharitatice 

"'• '     •         ought  to  go   to  the  fon  or  to  the  grandfon^ 

And  it  18  juftly  obferved  by  a  find  writer,  in 

S^^%'     a  learned  treatife  lately  publiflied  on .  Britifli 

upon    Icverai  -      .      .  .  11  •    *^  n-         .1 

fubjeas  con-AntiquitieSy  that  there  is  no  queltion  in  law 

^»pg^"^^  which  has  afforded  a  greater  field,  not  only 

^^'^**^ 'for  law-fuits^  but  for  bloody  and  cruel  wars^ 

J^'viS^^'^'Glanvil^  "That the  grandfon 

by  the  elder  fon   ihould  be  preferred  to  the  . 

younger  fon,  if  the  elder  had  not  been  foris^ 

familiated  by  the  grandfather ;  which  term  of 

law  he  explains  to  mean  an  affignment  made- 

by  the  grandfather,    during  his  life-time,  of  • 

part  of  his  land  to  his  eldeft   fon,  and  feifin 

thereof  given  to  him,  at  his  own  requeil:  and 

d'efire;  it  being  underdood  that  fuch  aiiign-' 

ment  would  bar  any  claim,  in  the  heirs  of  the 

perfon  who  took  it,  to  the  reft  of  the  inherit 

tance.     But  if  a  vafiars  eldeft  fon  had  done 

homage  to  his  lord,  of  whom  the  eftate  was 

.     immediately  held,  for  his  paternal  inheritance^ 

l/vii^  c?^^/' it  was  clear,  according  to  Glanville,  that,  in 

cafe  he  died  before  his  father,  a  fon  left  by 

T.Mag. Rot. him  would fucceed  tp  the  eftate  in  preference 

10  Joan.  Reg.  to  an   uncle.      Neverthelefs,  there  is  among* 

DoifeV  &'    ^^^  records  in  the  Exchequer  a  remarkable  in- 

Soracrfet.      ftance  of  a  preference  given  to  a  fon  by  a  fe- 

fu>  Into  the  ^^^^^  ^^^^  before  a  fon  by  a  firft  wife,  in  the 

manner  of    fucccffiou  to  a  barony,  by  King  Henry   the 

creatingPecrs, Second;  becaufi  be  thought  the  youHger  Brother 

^*  ^*  a  better  foldier  than  the  elder.     This  feems  to 

contradid  what  is  affirmed  by  Glanville,  con* 

cerning  the  right  of  the  eldeft  fon  to  fucceed 
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to  the  wh'ole  in  military  fiefs  j  and  to  haver  beqn BOOK  ih 
a  remainder  of  the  ancient  feudal  law,  which,       /     "^ 
on  the  death  of  a  vaflal  leaving  feveral  foos,v.Lib.Fcu- 
gave  a  power  tp  the  lord  of  the  fief  to  confer  ^^'^^  ^•^"*  •• 
it  on  any  one  of  thofe  fons,  according  to  bis 
own  pleafure.     But  it  may  be  prcfumed  th^t 
fuch  inftance$  rarely  occurred,  and  that  the 
right  of  primogeniture  in  military   fiefs  foou 
became  univerfal,  as  we  find  that  by  degrees 
it  grew   tp   prevail   even   in  lands   held  by 
focj9age    tenures.      Glanville    fays,    that   npv,  GUnvlile, 
baftard  could  lawfully  inherit:  but   the  ba* ^- ^"- ^'  *3» 
ftardy  was    to    be    proved    in    the    fpiritual^^*  '^* 
court*     He   alfo  informs  us>  that  a   queftion 
vofc   in    his    time,    whether   a  ion,    begoU 
^,  or  born,  beforie  marriage,  could,  by  the 
fubfequeni  marriage   of  his   parents,  acquire 
a  right  to  inherit ;  and  he  declares,  that,  air 
though   by  the    canons   of    the    qhurch   and 
Roman  laws,  fuch  a  fon  would  be  efteemed  a 
legitimate  heir,  he  could  in  m  wife  be  maintain'^ 
id  in  the  inheritance  by  the  hw  and  cufiom  of 
England  \  but,  in  cafe  of  a  difpute  concerning     . 
the  fa<3:,  it  was  to  be  fent,  by  the  king's  writ, 
to   the  fpiritual  court,  and   tried   before  the  . 
ecclefiaftical  judge,  who  was  to  acquaint  the 
king    or   his  jufticiary  wkh   the  judgement  . 
thereupon,  according  to  which  the  inheritance 
3vas  to  be  cither  adjudged  or  denied  to  the  fon, 
l>y  the  judgement  of  the  king's  court. 

This  decifion  of  Glanville  is  very*remark- 

able  ;  as  it  ihews  the  entire  independance  of  the 

law  of  England  on  the  caiion  and   civil  laws 

z  in 
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BO  OK  II,  in  his  time.  The  fame  author  fays,  that  a 
V.  Okaville^  widow  was  entitled  to  a  third  part  of  the  land 
1.  vi.  c.  I.  for  her  dower,  in  every  freehold  poflefled  by 
^^*  hct  huftand  at  the  time  of  their  marriage, 
unlefs  he  had  affigned  to  her  a  lefler  portioa 
of  it,  at  the  door  of  the  church,  when  they 
were  going  to  be  married.  But  if  he  had  givea 
a  greater,  it  was  to  be  reduced  to  that,  by 
the  (heriff  of  the  county,  upon  the  king^s 
writi  which  the  heir  wis  entitled  to  demand. 
In  dividing  the  land,  t6e  capital  mejfuage  was 
always  excepted,  and  kept  entire  to  the  heir ; 
as  was  likewife  the  head  manor ^  in  cafe  the 
freehold  contained  more  manors  than  one.  It 
will  not  be  'neceffary  to  enumera;e  here  all 
the  other  cafes  and  points  of  law  relating  to 
dower,  which  are  mentioned  by  Glanville; 
but  there  is  one  which  feems  to  merit  a  par- 
ticular notice.  He  tells  us,  "  that  in  confe- 
quence  of  a  divorce  on  account  of  too  near  a 
relation  between  the  parties,  though  the  wife 
loft  her  claim  of  dower,  yet,  by  the  law  of 
the  realm,  her  childr.en  could  inherit^  and 
fucceed  to  their  father  by  hereditary  right.'* 
.As  fuch  a  feparation  fuppofed  a  nullity  in  the 
marriage,  the  children  muft,  in  flridlnefs, 
have  been  baftardifed  by  it ;  but  as  the  ca- 
nonical prohibitions  extended  fb  far,  that  di- 
vorces on  this  account  very  frequently  happen- 
ed, after  a  cohabitation  of  many  years  in  a 
ftate  of  wedlock  fuppofed  lawful,  there  was 
much  humanity  and  equity  in  this  law* 

The 
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ITie  rules  of  futceffion  in  earldoms  and BOOKH.. 
baronies  were  the  fame,  during  thefe  times, ' 
as  in  other  cftates  held  by  military  fcrvice. 
The  lands  annexed  to  thofe  dignities  could 
pot  be  divided,  except  when  it  happened  that 
an  eatl,  or  baron,  at  hi^  death,  left  no  iiTue 
i»alc,  gnd  riaore  than  one.  daughter:  but  by  Sec  Madox'« 
fuch  partitions  it  came  to  pafs,  in  procefs  of  ^^®**' ^*  5* 
time,  that  fonae  baronies  were  fplit  into  very 
fmall  parts.;  Thus  we  find,  by  a  record,  that 
in  the  eighteenth  year  of  King  Richard  tho 
Second,  Walter  de  Ramefey,  knight,  acknow- 
ledged before  the  barons  of  the  Exchequer, 
that  he  held  certain  lands  of  the  king  in  chief 
by  the  fervice  of  the  hundredth  farj  of  a  baro-^ 
«y,  viz.  the  barony  of  Byfct,  which,  in  the 
re^n  of  Edward  the  Firft,  had  been  divided 
among  three  daughters,  and  then  fubdivided 
into  other  fmaller  portions.  But  in  the  times 
from  the  acceflipn  of  Willia^n.  the  Firft^  to 
the  death  of  Henry  the  Secpr^d,  I  find  none 
divided  into  more  than  three  parts* 

In  all  thefe  partitions  the  relief  of  the  tenant 
was'  proportioned  to  the  quantity  held^  It 
appears,  that  in  the  reign  of. Henry  the  Second 
fome  lands  were  taken  put  of  the  barony,  or 
i&(?«(?r,  of  WalliQgford,  and  granted  tp  Gedf-, 
fry,  one  of  the  king's  natural  fons,  by  writY-Madox,' 
of  Ranulf  de  Glanville,  jufticiary  of  the^^^^^"^- 
realm.  And,  in  the  famq;  reign.  Earl  John 
grapted  a  manor  belonging  to  the  honor  of 
,  Glocefter  to  John  la  Warre,  .lyhich  he  and  hisi 

heirs 
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BOOK  IL  heirs  were  to  hold  of  that  prince  and  hb  heirs 

' '     "         by  the  fervice  of  half  a  knight. 

y.  Madox,        Thefe  were  the  principal  alterations^  intro- 

ibi  em.  duced  by  the  Normans,  into  the  laws  of  pro*- 
perty  it)  this  kingdom,  till  after  the  death  of 
Henry  the  Second. 

It  feems  a  wonderful  thing,  that  any  free- 
holders pofleifed  of  alodial  eftates  (hould  ever 
have  been  willing  to  convert  them  into  ficfs^ 
fubjedk  to  the  fervlces,  burthens,  and  entails 
abovementioned!  Yet  it  is  certain  that,  in 
faft,  fuch  alterations  were  de(ired.  The  rca- 
fons  given  for  it  are  thefe.  The  poffedbrs  of 
fiefs  had  feveral  piivileges,  which  other  free- 
men had  not:  a  higher  value  was  fet  on  theii* 

V.  Montef.    perfons ;  the  compofitions  for  injuries  done  to 

quieu  dc  "El- S  ^    *  ••   v  "^ 

prit  des  Loix,  them  were  greater ;  which  was  an  important 
Lxxzi.c.  7.  diflinftion,  when  mod  offences  were  pUnilhed 
by  pecuniary  fines  according  to  rates  afcertain-^ 
cd  and  fixed  by  law:  and,  what  feems  to  hare 
weighed  more  than  any  other  reafons,  they 
who  held  by  knight-fervice  were  exempteid 
from  tallage  and  many  other  impofitions^ 
'  which  fell  heavy  on  the  poflcflbrs  of  alodial 
eftates^  I  may  add,  that  the  near  connexion 
contra^ed  with  the  king  by  feudal  tenures  in 
chief,  a  connexion  exceeding  that  of  common 
allegiance,  muft  naturally  have  been  deemed 
a  great  advantage;  and  particularly,  as  the 
being  invefted  with  a  military  fief  implied  an 
honourable  opinion  in  the  fovereign  of  the 
valour  of  the  feudatory.    Nor  was  the  fervice 

required^ 
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teqiiired,  in  fetum  for  fuch  a  fitf,  then  ac-B6oK  ir. 
counted  fo  burthenfome,  as  at  prefent  it  may '  ''  '  ^ 
ieemj  the  martial  fpirit,  which  prevailed 
among  all  ranks  of  men,  but  more  especially 
emong  the  gentry^  recommending  to  them 
an  engagement,  which  gave  them  occafions  of 
increailng,  their  reputations  and  fortunes. 
The  fame  reafons,  in  a  lower  degree,  induced 
the  inferior  freeholders  to  connect  themfelves 
with  thofe  of  a  higher  dignity  and  condition, 
by  the  mutual  bond  of  feudal  tenure.  Laftly^ 
the  fafliion  of.  the  times  did,  in  this  in-» 
fiance,  as  in  others^  incline  the  minds  of  men 
rather' to  look  at  the  benefits,  than  to  con* 
fider  the  inconveniences  attending  that  ftate 
which  rcfulted  from  fuch  contrafts.  But  it 
inuft.  be  obfervcd  that^  in  England,  the  ancient 
cuiloms  .o{  the  nation  made  more  refiftance  to 
this  lyftem,  than  appears  to  have  been  op- 
.pofed  to  it  in  other  parts  of  Europe^  or  even^ 
in  Scotland  ;  and  the  continued  attachment  to 
thofe  cuftoms  had  the  efFe£l  of  correcting  and 
mitigating  the  rigour  of  the  feudal  laws  in 
this  kingdom,  fo  as  always  to  temper,  and  at 
laft  to  abolilh,  whatever  in  them  was  oppref- 
five,  or  contrary  to  good  government  and  ge- 
neral freedom. 

Baronies  were  originally  created  by   feofF- 
.ment.      Mr.  Madox   fays   truly,    "  that   noV*Bafoma, 
**  man,  or  number  of  men,  without  the  king,^-  *-^*^*  '• 
•*  could  ever  make  an  earl,  or 'baron.    Every  i/iii/^f/. 
.**  honor  originally  paffed  from  the  king,  and  p.  241. 
**  upon  every  change,  by  death  or  otherwife. 
Vol.  III.  K  "returned 
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BOOK  IL  u  returned  to  the  king  again,  and  remained 
'         *«  in  his  hand  until  he  clommanded  feifin  of 
**  it  to  be  delivered  to  his  homager,  according 
*«  to  the  cuftom  of  .noble  fiefs.    Yet  it  muft 
be  underftood,  that  the  honor^  or  barony,  fo 
created  by  the  crown j   or  io  delivered  back 
again  out  of  the  hands  of  the  king,  was  an- 
nexed to  certain  lands,  which  were  compofed  of 
knights*fecs,  and  held  of  the  crown  by  knight* 
fervice.  For,  till  long  after  thefe  tiroes,  all  ba- 
ronies were  terrhorial^  and  pdffefTcd  by  tenure 
alone,  not  by  .writ  or  by  patent. 
Sec  the  Con-      Belides   the  military  fervice,  which  every 
Clarendon,     baron  was  x)bhged  to  in  virtue  of  his  fief,  he 
was  alfo  bound  to  attend  the  king  in  his  par« 
liament  and  fupreme  court  c^  juftioe^  to  aiiift 
in  his  judgernentSj  andigive  him  faithful  coun* 
fel,  in  all  matters  concerning  the  dignity  of  his 
crown  and  the  good  of  his  realm.     But,  al- 
though this  was  one  of  the  feudal  duties  an- 
nexed to  baronial  lands  in  this  kingdom,  by  the 
introdudion  of  thofe  tenures  which  were  deri- 
ved to  us  from  Normandy,  yet  the  attendance 
of  the  nobility  in  parliamentary  meetings  had 
an  origin  much  more  ancient  than  the  Norman 
government  here,  being  as  old  as  the  £nglt(h 
monarchy,    and  the  birth- right  of  the  'Chidf 
men  of  the  Anglo-Saxon  nation,  even  from 
>  the  firft  fcttlements  they  niade  in  Great-Bri- 
tain ;   as  it  had  been  in  the  countries  frocfi 
whence  they  came. 

It  appears  that  baronies  differed  greatly  ih 

the    number  of  knights-fees    whereof   they 

S  CW^ftedt 
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CQpfiM.    Opeoftbefm»lIeft^ofwhichIfiQda«>OK  it 

?»y  recordj  is  f hat  of  Hw^ytQn  in  NorrhumT s^OiIJiaicC 

berland,   \yhich  Richjard  dc  Cramavil  b(Hd  0f Baron,  t.  loy* 

King  John  jby  the  <erviee  of  three  Jcnights. 

The  i^rpc  man  held  another,  which  haa  be* 

loi^ghiig,  tp:  it  no.  1^1^  thafi  fixty  knights-fee8> 

viz.  !th?  honor  of  TickiU.      As,    thtrefpre, 

^t  ^^5  iiQt  the  pgffeflioij  of  many  knights-fees    - 

which  couftitMJted  a  bar.pn,  fo  neitb^f  jvas  it 

Riding  in  chief  of  the  kii>g.   F.or  Mr,  M^ox^ 

ii?  his  hiijory  of  the:  Exjchequer,  giv/es  ^^  ^^^^  f^ii^^/? '* 

|)lea  of  ThpiWJ  de.  Fyroival;    who,    bjsiqg  Exch^tl^t 

f^merce4    ^^  a    baron,   faid  ie  ivas  riQ  barou^^- H*  ^^  tio. 

though  hiP  acknowledged  that  he  hejd  jtke  uaajDor 

,of  Sheffield  in  chief  of  the  king.     It  hke.wifc 

appears  ,that,  in  the  thirteenth  year. of  HienryJ^^^^'5"^»c.io. 

tthe  ThirxJ,  John  4e  Balipl .  was  charged  with^'  ^*^' 

9,  hvfldFed  and.  fifty  pounds,  as  the  relief  for 

Ithirty  knights-fees  heW  by  his  father  of  the 

king,  yij,  five  pounds  for  each  fee;  whereas,  if 

he  had  held  thofe  fees  a^  a  barony,  he  would 

have  paid  for  the  whole,  .colledive]y,  but  one 

hft^dtred  pounds.  Neve.rthelefs  he  had  a  barony,  ^^^  t^e  Char- 

v.iz..that  of  Biwel  in  Northuml^rland,  which hl       ^^^ 

he  held  by  thefervice  of  .five  knights-fees,.  andMadox's  Hi- 

Of  fiu4ing  thirty  foldiers  for  the  guard  of  New.  l^^heSL^ 

caftle.     He  alfo  held  the  lordihip  of  Hichcj^utfupr^. 

an  AfigmantOitiQn  of  bis  bar  my  ^  by  the  gift  of 

King  Henry  the  Secoud  to  his  grandfather, 

and  by  the  feryice  of  two  knights-fees.   In  the 

reign  of  King  John  feveral  manors  were  bdld 

of  the  crown  by  the  fervice.of  one  knight'srfee 

for  €iach*  Sir  William  Dugdaleii>ejaiions  ;hr^^/^|J^^> 

,(b  held  by  ooe  man.  But  moft  hajrojues^if  i)ot  p.  107.  .: 

K     2  all,Cl-AV£RlNG. 


tji  HISTORY  OF  THE   LIlFE 

Book  IL  all,  confiftcd,  in  the  times  of  Henry  the  Second 
^"^■''^     '  and  his  four  prcdcceflbrs,  of  more  than  one 

manor* 
Giri^H**^'  Every  earl  had  a  barony  annexed  to  his 
NOR.  '  earldom  ;  and,  as  the  relief  of  an  earl  appears 
to  have  been  the  fame  with  that  of  a  baron, 
viz.  one  hundred  potiiids,  it  may  be  fuppoled 
that  he  paid  it  on  account  of  his  barony,  which 
was  a  land-eftate,  and  not  of  his  earldom, 
which  was  an  office.  This  was  a  high  fine 
for  the  fmaller  baronies,  being  equivalent  to  at 
lead  fifteen  hundred  pounds  in  thefe  days.  It 
feems  furprifing,  that,  as  barofiies  differed  fo 
much  in  the  number  of  knights-fees  whereof 
they  confifted,  the  charters  of  king  John  and 
Henry  the  Third  (hould  eftabliih  no  difference 
in  the  reliefs  they  were  charged  with :  but 
from  hence  it  feems  probable,  that  even  the 
leaft  were  of  fuch  value,  as  to  be  able  to  bear 
that  charge,  without  any  grievous  hard(hip  on 
the  polleflbrs.  And,  perhaps,  the  confidera- 
tion  of  this  inequality  may  have  been  one  of 
the  reafons,  which  induced  the  legiflature, 
under  Henry  the  Second,  to  leave  thefe  *pay- 
ments  difcretionary  and  under  no  certain  rule ; 
to  the  intent  that  the  crown  might  make  the 
proper  difference  in  cafe  of  the  poorer  barons : 
which  did  well,  while  the  difcretion  was  fa- 
vourably ufed ;  but  it  was  afterwards  found 
more  prudent  to  limit  the  fura  to  one  hundred 
pounds. 
SecHift.  of       If  two  or  more  baronies  happened  to  be 

c^'^i^f^y.  ^^^^^  "^  ^^^^  ^^^^  ^^"»  ^^^y  ^^^  ^o^  confoli- 
^20.    *       date  in  his  perfoh,  but  he  held  theqi  di(lin£l, 

and 
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and  was  chargeable  with  a  feoarate  relief  for  BOOK  11* 
each  barony;  as  appears  by  the  rolls  hi  the^  ^  '- 
cafe  of  the  earl  of  Glocefter,  who  in  the 
fecond  year  of  King  Henry  the  Third  paid  a 
hundred  pounds  rehef  for  the  honor  of  Glo- 
cefter,  a  hundred  pounds  .  for .  the  honor  of 
Clare,  a  hundred  pounds  for  the  honor  of  St. 
Hilary,  and  fifty  pounds  for  the  moiety  of  earl 
Giffard's  honor. 

The  grants  made  by  William  the  Conc^ue- ^(^J"^"^^"* 
ror  to  fome  of  his  barons,  but  more  elpecially   ^   *^*  ^^^' 
to    his    earls,    were    exceflively    great.     For 
inftance,  to  Gcoffry  bifliop  of  Conftance  he 
^ave  two  hundred  and  eighty  manors  in  Eng- 
and:  to  Ranulf  de  Baynard  eighty-five,  and 
to  Roger  de  Bufli  a  hundred  and  forty-nine.  ^^  ^omef> 
Odo  bifhop  of  Bayeux,  whom  he  made  earlthJfc^ra/" 
of  Kent,  had  in  that  county,  and  in  feveral  Counties,  and 
others,  four  hundred  and  thirty-nine  lordfliips.^y'J^^'J^^ 
Robert  earl  of  Mortagne,  qn .  whom  he  be- 199, 200. 
ftowed  the  earldom  of  Cornwall,  had,  in  that 
and  other  counties,  feven  hundred  and  thirty- 
three  manors.     The  honor  of  Richmond  in 
Yorklhire  had  a  hundred   and  fixty-fix  lord- 
Ihips;  befides  which,  the  earl  poffefl'ed,  by  the 
gift  of  the  king,  his  father-in-law,   two  hun- 
dred and  feven ty-fix    in/  other    parts   of  the 
kingdom.     The.  honor  of  the  earl  of  Glare V- ^adox** 
comprifed  a  hundred  and  thirty-one  fees  of  /'^^  hIiK^'o Ahe 
oldfeoffmenty  that  is^ -of  which  the  earl's  an- Exchequer, 
f  eftors  hacj  been  enfeofF(?4  before  the  death  of  P-  398. 
^ing  Henry '  the  F^rftJ :    and.  to   thefc   were 
K   q  '  added 
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BOOK  IL  adde^  nine  fee^^  atid  thfe'fdUtth  part  df  a  ffe*, 
'       ^~^  of  the  newJeofthenK  ' 

y.Ord, Viral.      Ordericiis  Vitalls  fays,   in  \\\s  hiftdry,  that 
1.  xi.  p,  8o4.wiii|aj^Qf  \y^i.,.^j^^^^p^;j^gj  JO  Robert  duke 

of  Normandy,    the  eldeft  fon  of  xht  Conque* 

ror,   that  he  had  fufFered  a  great  lofs  for  his 

fake,  by  lofirtg  th^  earldom  of  Surrey,  which 

produced  to  him  annually  a  thoufand  ponh/fs  oj 

j^lver.    The.greateft  part  of  this  incoiiie  fiiUft 

have  been  dt-awh  from  the  barony  annexed  to 

the  earldom  ;  though  the  third  part  dF  the  prb*' 

fits  arifing  to  the  crown  frdnl'the  plfedis  bf  thft. 

SeeMadox's  couiity  court  wer6  given  to  the  "erfrl.  '  For  it 

?Tp.'ii  ^PPea^s  l)y  the  rolls,  that,  in  thfe  fiktH  ^ear  oF 

Magn.  Rot.    the  fcign  of  King  Hcnty  the  Secdtld,  (he  ih'&i 

^  *^-^*-       penfr^  of  Eflex  was  but  forty  poUntli  VeU  rtiil^ 

lings  and. ten  pence  ;  of  Hereford*  thirty^thrttf 

ibidem,  Mag. pounds  oiie  fliijling  and  eight peiicfei  Sirdi  hi  the 

Hen  il       fixteenth  year  df  tiiat  reig'n,  the' fear!  tif  Nor- 

*    '       folk  received,  on   actbunt  of  this"  pdrquifite, 

but  fix'teen  pounds  thirteeii  (hillihgs  a^iid  fouf- 

pence,  for  ^  half-yearly  |5ayihent.     It  varied 

indeed  a  little  in  different  years, .  tjtjlcr^  where 

the  revenue  of  the  county^  Was  farmed  at  a  cer*- 

tain  fum    by   the   flhptiff.     But   there   feenis 

fomethitig  extraordinary  in  the  value  .that  \Vas 

fet  by  William  of  Warren  upon  his  earldotn 

SeteMadox's  of  Surrey ;  for  by  the  accounts  in  the  Exchc-^ 

Baronia,  l '•  ^^^j.    ^^^    fj^^j^    ^j^^j   ^^^^    ^tk   Wa^   takei^    by 

M-agn.Rot.   King  Henry  the  Sefondi'fqf  the  farms  bf  other 

^/Jl*^^^*   earldonii  efcheated  tp  the.  crown,  '  It  ihbft  in, 

deed  Be  fuppofed^  tjiat  the  f^rmdrs  hid«gob4 

'     '  l?argamsj^ 
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bargains,  and  did  not  ufually  pay  fo  much  toBOOK  ir. 
the  king  in  their  rent,  as  the  carl  received  from*^  v— ^ 
the  earldom ;  hecaufe  fbtfte  profit  was  allowed 
theiTi  in  return  for  their  trouble.  But  if  we 
value  the  linglifli  earldoms,  one  with  another, 
at  only  half  of  what  we  are  told  the  earldom 
of  Surrey  produced,  that  moiety,  being  equi- 
valent, on  the  lowed  computation,  to  an  in-* 
come  of  feven  thoufand  five  hundred  pounds 
iti  thefe  days,,  was  in  itfelf  no  mean  provifion 
for  fupporting  even  the  higheft  degree  of  nobi- 
lity 2  and  we  then  had  no  higher.  Yet  this 
was  not  all  the  wealth  of  the  Englifli  earls  in 
that  age.  Moft,  if  not  all  of  them,  had,  ex- 
clufive  of  their  earldoms,  and  of  the  baronies 
annexed  to  them,  many  more  baronies, 
manors,  and  lordftiips,  in  other  parts  of  the 
kingdom.  Among  the  Saxons  it  was  ufiial 
for  many  earldom«  to  be  conferred  on  the 
fame  perfon. 

;     In  tne  reign  of  JEdward  the  Confeflbr,  wev.Flor.Wig. 
find  that  Godwin  was  earl  of  Kent,  of  Suf-^"^  »»"• 
fex,  and  of  all  the  Weft-Saxpn  counties.     Hisg^il^^fj 
eldeft  Ion,  Swain,  was,  at  the  fame  time,  earl Gioff.  Dux, 
of  Oxfordfliire,  Glocefterfhire,  Hereford{hire,P*  *9^* 
Somerfet(hire,  and  Berkfliire;  and  his  fecond 
fon,  Harold,  of  Eflex,  Huntingdonlhire,  Cam- 
bridgefliire,    Norfolk,  and  Suffolk.     All   this 
power  in  one  family  muft  neceflarily  break  the 
balance  of  the  ftate,  and  eftablifh  in  it  a  kind 
of  oligarchy,  as  it  appears  that  it  did,  during 
the  greateft  part  of  that  reign.    But  the  Saxon 
earldoms  were  not  hereditary;  for,  although 

K  4  they 
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BOOK  u.  they  were  fometimes  permitted  to  defcend  from 
^•v  *  ^  -  father  to  fori,  it  was  not  by  any  right,  or 
claim  of  inheritance,  but  only  by  the  indul-r 
gence  and  favour  of  the  king.  In  the  reign  of 
William  the  Conqueror,  all  the  earldoms  of 
England,  ,as  well  as  the  baronies,  being  ren-^ 
jjered  hereditary,  and  defcending  even  to  mi- 
nors, the  earls  became  more  independent  of 
(he  crown ;  and  a  more  complete  ariilocracy 
was  thereby  eftablifhed :  but,  happily,  by 
t:heir  number,  they  were  a  check  on  each 
other  i  for  it  rarely  chanced  that,  either  by  piar* 
f  iage,  or  the  courfe  of  defcent,  more  than  two 
earldoms  were  united  in  the  fame  perfon  ;  and 
the  power  of  the  greater  barons  was  little  in^ 
ferior  to  that  of  the  earls.  Mr.  Selden,  in 
Par.  \\.  c.  5^  his  learned  treatife  on  titles  of  Honor,  has  la-t 
^^^ '  ■ -•  tjQured  much  to  prove,  that  the  eaf Is  were  not, 
in  the  Norman  policy,  as  they  appear  to  have 
been  during  the  Saxon,  governors  of  the  coun-f 
ties  undfr  the  king.  Bpt,  though  feveral  parts 
of  the  })ufinefs  of  the  crown,  apd  more  parti-? 
cularly  z\\  that  conceriied  the  revenue,  were 
adminiftefed  by  the  fheriffs,  yet  it  feems  clear 
enough,  that  the  earls  were  the  chief  officers 
pnder  thp  provvn  in  the  tvy'O  higheft  trufts, 
viz.  the  ju^dicamre  of  the  county^  and  the  com^ 
^and  of  the  military  force  \  thereof  after  the 
Normaxis  came  in,  a?  well  as  before.  Indeed^ 
(here  is  reafon  to  think,  that  in  procefs  of  time, 
and,  perhaps,  as  early  as  the  reign  of  King 
Jl^nry  the  Secon^,  they  grew  pegleSful  of  theii: 
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floty  iti  their  feveral  county -courts  2  fo  that  pQ  OK  IL 
generally  the  (heriflfs  prefided  there   in  their  ^^"'"^'^ 
ilead,  though  not  deputies  under  them^  but  cff- 
fcers  of  the  crown.     Yet  they  continued  long 
afterwards  to  receive  the  third  penny  out  of 
the  pleas  in  thofe  courts,  or  a  certain  fum  in 
lieu  thereof,  which  Sir  H.  Spelman   confidersV.GlottCo* 
as  thejalary  of  tbeir  office.     And  of  their  right  **^'*  P-  '*'' 
to  command  the  military  force  belonging  to 
their  counties,  no  light  proof  may  be  drawn 
from  the  appellations  oi  dux  and  conful  giveih 
to  them  in  the  Latin  hiftories  of  thofe  times. 
The  form  of  girding  them  with  a  fword,  w^^^^n™*^*  ^ 
they  were  invefted  with  their  earldoms,  wasii.  c,^. 
likewile  ftrongly  cxpreffive  of  a  military  comr^*^*  '»  > 
miffion  appertaining  to  the  office  and  dignity  of 
an  earl.     But  it  muft  be  remarked,  that  the 
command  of  tie  provincial  militia  was  different 
from  that  which  the  Norman  earls  were  en- 
titled to  over  their  own  immediate  vaffals ;  the 
latter   being  feudal   and  territorial;    whereas 
the  foriher  was  derived  from  the  ancient  right 
of  their  offices,  and  feems  to  have  been  of  the 
nature  of  a  lieutenancy  in  the  counties  under  the^ 
crown. 

The  number  of  earls  was  determined  by  the 
number  of  counties  over  which  they  prelided: 
fo  that  the  king  cou^d  not  regularly  create  any 
wore  :  but  there  might  be  fewer,  from  the  fame  v.  Malmfb. 
perfon  having  two  or  more  earldoms.     During  ^j^^-  ^o'^- 
the  confufiou  of  the  civil  war  in  the  reign  oi\l'Jf^^^^* 
King  Stephen,  that  prince  created  {omt  honO'C^ron. 
Mry  ox  titular  earls,  who  had,  no  counties,  and^"^^"^*  ^^* 

\vhole 
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BOOK  Illiwrhofc  dignity  he  maintained,  in  sm  extraoit^ 
^  ^  nary  manner,  by  grants  of  crowmlands.  This 
he  did  to  oblige  ibme  of  the  barons  of  his  par-» 
ty^  whofe  ambition  he  could  find  no  other 
incans  to  gratify :  but  though,  for  fome  ages 
paft,  the  cuftom  of  the  kingdom  has  adnditt^ 
fuch  a  prerogative  to  be  unqueftionably  in  the 
crown,  it  was  then  thought  irregular;  and 
therefore  Henry  the  Second,  in  the  firft  year 
•  of  his  rcrgn,  deprived  thofe  earls  of  their  titles, 
and  refumed  the  grants  of  crown- lands  given 
to  fupport  their  new  honors. 

It  fometimes  happened  that  alliances  con<- 
traded  by  matches  between  the  families  of 
great  earls  did  fb  extend  and  augment  their 
power  in  the  kingdom,  as  to  render  it  danger 
rous  to  the  ftate.  But,  on  the  other  hami, 
the  animofities  and  family  quarrels,  which  of- 
ten inflamed  thefe  petty  princes  againft  each 
other,  divided  and  weakened  their  power; 
and  were,  perhaps;,  as  advantageous  to  the  li-. 
berty  of  the  nation  as  hurtful  to  its  peace. 
There  never  yet  was  any  gove^-nment  fo  per* 
fedily  good,  as  not  to  have  fome  inherent^ 
conftitutional  evils ;  nor  any  fo  bad,  but  that 
the  evils  arifing  from  it  would  in  fome  mea- 
iure  corred  and  reftrain  one  another.  This 
appeared  in  the  plan  of  policy  fettled  here  by 
the  Normans.  As  the  vigour  and  fpirit  in-i 
fufed  into  it  did  often,  by  the  irregularity  of  its 
working,  and  the  conti^iiual  ferment  which,  it 
raifed,  produce  a  fcverifti  heat ;  fo  we  find  that 
fome    diftempefs,   which  would    have  been 

otherwifo 
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dtherwifi  Fata!  tb  It,  wertJ  thrown  ofF  hf  this  book  IL 
heat  Atid  fdmfe  exceflcs'of  the  royjjl  prero** 
gacive,  whwh  h^ve  (incfe  be<in  wifely  eori- 
tfotiled,  opferated  as  reiincdiei  ih  that  fyfteni* 
agihift  the  itottioderatc  ailthttrity  of  the  nobles/  . 
V«^hile.  both  thfefe  pov^ners  were  checked  by  the^ 
arms  entrnfted  to  great  nuhibfcf*  of  the  irtfei*iot' 
frfeeholdefs,  ihconfequchceorthe  tenures  bjr 
Which  they  held  their  eftates.  /But  the  regu- 
lar force  of  a  govern  ftiettt  mt)rfe  eqSially  tem-^ 
pertd,  and  Orderly  applications  to  parfiament 
fbr  the  wdrefs  of  any  grievances,'  which  might 
6therwife  be  too  ftrong  for  the  ordinary  courts 
of  jufticd,  are  much  better  fecurities,  under  our 
prefent  conftitution,  to  the  liberty  of  the  fub« 
jeft,  the  dignity  of  the  nobles,  and  the  rriaje- 
•  fty-of  the  crown,  than  th6  frequent  coUifion 
and  ftruggle  of  thofe  jamming  powers,  which, 
though  they  prevented  *the  eftablifliment  of 
t\\yfixtd  tyranny y  difturbed  the  quiet,  andxlif- 
Cotripoftd  the  harmony,  of  the  ftatc. 
"  Atoong  thfeEngiifh  earls  fome  were  invef-^J^"]^.?^ 
ted  by  the  crown  with  higher  powers  than  thee  5.  fedt  s! 
reft,  pioffeffitig  in  their  earldoms  a  regal  jurif. 
di£lion,  fo  that  the  king's  writ  of  ordinary 
Juftice  did  not  run  there.  The  Saxons  in 
England  had  fuch  (as  Mr.  Selden  has  fhewn), 
though  th'ey  did  not  give  the  title  of  Counts 
Palatine  to  thttn ;  a  title  which  feems  to  have 
been  firft  uTfed  ih  the  times  of  King  Henry  the 
Second. .  The  earldom  of  Ghefter  was  granted  J*  J?^-?^"'*^ 
by  Wilftam*  the  Conqueror  to  one  Gherbod,  ai.\i."f 'o."*'* 

Fleroifli 
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BOOK   n.'Flcroifli    baron,    and    afterwards    to    Hugh 
Orden  Vital,  d* Avraiichcs,  otherwifc  called  Hugh  Lupus,  to 
iubann.xo7o.  be  held  under  the<:rown,  by  hitn  and  bis  heirs, 
with  fuch  a  jurifdidion,  that  they  had  their 
courts  both  of  criminal  and  civil  juflice,  and 
^^^jj^*fH^  their  barons,  as  their  great  council,  every  one 
nor»asaboTe.of  whom  had  alfo  a  court  \ihder  him,  in  the 
fame  manner  as  thofe  barons  who  held  of  the 
DcNugis      King,     Jphn  of  Saiifbury  gives   the  title  of 
£"S' "'      P^^atine   to  all  the  Englifli  earls   upon  the 
marches  of  Wales,  becaufe  they  likewife  en- 
joyed a  regal  jurifdidion  within  the  extent  of 
thofe  marches;  and.  Hugh  de  Belefme,  who 
was  earl  of  Shrewfbury  in  the  reign  of  Wil- 
liam Rufus,  is  therefore  called  a  Palatine  in 
jCome  records  of  the  time  of  Edward  the  Firft. 
See  Titles  of  JJr*  Madox  obferves,  *^  that   feveral  pf  thp 
^Tfeas.  "  lords    marchers    had   a    fort   of  regality, 
v.Baroniam,  '^  whicji  made  their  feignieuries  look  like/ij^ 
I.  ii.  c.u      <<  latinates.     They  had  the  firft  cognizance  of 
P-  ^54*         44  ^jj  caufes  and  plaints  withiji   their   lord- 
*^  fhips.;  they  had  their  phancery,  their  jufti- 
V  ciers,  and  other,  great  officers,  with  aq  ex- 
"  tenfive  jurifdidlion  43elonging  to  the  chief 
^'  court  of  their  honor.** 

Our  kings  were  induced  to  niake  thcie 
grants,  that  the  borders  of  their  kingdom 
might  be  defended  by  the  arms,  and  at  the 
charge,  of  thefe  noblernen,  refiding  there^ 
againft  the  continual  inroadjs  of  the  \Vellh  \ 
and  that  the  conquefts.  made  in.  Wales  Height 
be  rpaiiijtaiued  in  the  fame  maiuier,.    We  find^ 


too, 
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*w>  that  the  fame  motive  ptoduced  fiitiUar^^ooKjf. 
g«Rts  upon 'the  borders  of  Scotland.  The  ' 
entire  prbfits  of  the  county  wei^'given  to  6very 
€&rl  Palatine,  -for  the  better  fiipport  of  his 
digttityj  iE>r  ¥atbe#*as  a  fruit -of  the  regality  hfe 
chjoyed;  whereas  other  earls  had  oqly  a  third 
part.  In  tr tfth^  thefe  lords  -  were  eiltrultecl 
with  a  much  greater  authority,  than  any  fub- 
jed,  in  a  well«-conftituted  monarchical  flate, 
ihbuld  bvcf^poflfcfs:  but  yet -neither*  they ^  nor 
any  other  Englifh  peers»  could  pretend  to  a 
legal  right,- as  the  great  vafl&ls  of  thecrowa 
did  in  Frances  to  confederate  with yiz-tf/^/i/^d^M^ 
<rj,  unauthdrifed  or  unlicenfed  by  their  own 
fovereign :  a  right  fo  iiKompatible  with  ordet 
and  government,  that  one  is  ftirprifed  it  could 
ev&r  be  admitted  in  that  or  any  other  kingdom* 
Confederacies  indeed  for  their  mutual  defence 
among  the  vajfals  of  the,  crown  appear  to  have  .  .; 
been  accounted  not  illegal  in  England:  and  in 
Stephen's  reign  there  are  examples  of  feme 
Englifli  earls  making  treaties  of  that  nature 
the  one  with  the  other,  during  the. rage  of 
civil  war:  but  even  thofe  treaties  had  a  referve 
of  their  fidelity  to  their  fovereign  particularly  ' ' 
cxprefled. 

It  is  a  remarkable  thing,  that  all  the  char^ 
ters  now  extant  for  the  creation  of  earls  (the 
pioft  ancient  of  which  were  granted  by  Ma* 
tilda)  make  no  mention  of  any  determined 
number  of  knights  which  the  earls  were  bound 
to  provide.  The  reafon  of  this  I  imagine  to 
have  been,  that  the  knights-fees  which  they 

poflefled 
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JiooK  ltpo0efled  beloiig^d  (a  tl^e  barony  anac*fd  ^ 

''^^^"  '  the  earliiom,  uot^i^  the  olHfle  or  d^rty  pf  <ii| 

€arl :  and  as  other  baroai^s  difFpre4  m  iiv^mhcf 

of  knighits-fecs  by  whicb  ^bfy.wfir?  b«ld,  fo 

lilcewi^  did  tbefe,     The  ns^ft  t^t  I  fia4  lA 

&cMadox»s  iiriy  barony  of  au  e«l  jxrw^eift^^  ^oapr  ^ 

ron.  p.  93.Q|^g^^g|.^  whicb,  d^priog   the  jfPjgn^.pf  k?»|: 

Jahi>*   bad  thcoe  hiiodfed  9fl^  'twe«ty-fei?oia 

knights,  betidos  a  t^Mlth  dnd.^^t^i^qfi^  $^|t 

-of  a  Jaiighi,  that  i$,  laotd^  qb^rged  M^^tb  koigbli^ 

iervioe  in  thofc  jptoportioBs,;  \FfiP|n  m^ymr 

^aiKjQS  it  app.€;ar$>  /tbat  it  i^^p  POt.tbe  rainjk  <* 

xJignity  of  the  jteiKitit,  but  qnly  the  e^iieet  ^nd 

goo4tiefs  of  the  landis  conipofog  a.barQt>y,  ky 

Vihkh  the  number  of  fc^jght^fees .  IjelojigUjg 

Jto  it  w»s  (fctermio^sd,  ^  tbaj;  tbe  pr9f¥>rtift05 

j»  which  thefc^  la«^3  were  gfante^  wb€*her  to 

Baron  P.K7.^^^^^  ^"^  bwon^,  wcf e  o(ft^  Mery;uopquaU 

I.  ii.  c!  u  Thfe  greajt  beneiit^y  pifiae§  und^r^  the  crosw 

are  called  by  Mr.Madox  ^j^iary  hmrA ;  aad 

Jje  fays,  that  when  a  lord  hpda  Undbomr  ?^xA 

*m^  .^  thfe^  he  had  /w^  difiinSi  hwon  veftefl 

iu  him.     The  .fai^ie  author  obferve^,  that  tht 

Hill,  of  the  fgf^eawr  vaffala  m    t^msA%  o£  saris,  barons^, 

^tS  ^'  ^*  '^^^^  ipreJates,  w^rje .  fometii^s  /eaUjed  bai:one  s 

for    which   iii   another    place    he  giv^^   tby» 

Bah>n.i.i.    jie^fon:  4*  The  earls  and  grejit  iords  .did  tiien, 

c.^^.p.133,  ^^  »n  many  partigylar«,  imifafp  tt»  .form^u^ 

>*  fafliioii  of  the  Jung's  couet,    .As  the  ikiftg 

'<^  had,  fo  had  they,  their  daptfers  or  fejaefphak, 

:*'  chamberlains,  and   other  \ofikfirs   iu   their 

*'  hgufeholds,  and  like  wife  abjoad  x\mxbaromj 

•«  or  ihivakrian  Unants^'^    Butlihefe  (be/aya) 

were 


OF  KING    HENAY  IL  143 

were  ftyfcd  improperly  barons,  and  Mjy  by  w^y^^OKiL 
.  cfrefemblance.  It  feems  to  me  that  all  who  held        ' 
of  the  great  lords  by  knight-fcrvice  wer^  not 
ufiially  called  their  barons^,  but  only  thofe  who 
were  fb  confiderable,  as  to  have  under  them 
other  knights,  or  military  fub^affals.  We  find  V.  SpelmaiA 
in  fome  charters,  that  the  magiftrates  or  chief  ^^^  *  ^^o. 
citizens  of  London,  York,  Warwick,  and  othet  • 
principal  dtieis>  had  the  tide  of  barons^     It 
was  even  exte!>ded  to  all  the  judges  in  a  county^  ibidem,  Ba* 
.  oourti.    But  in  thefe  inftances  the  word  is  ufc^  ^^^^®  ^ 
\^ry  loolely*  ; ;; 

The  name  of  'ai/count  in  thoie  days  was  not 
a  title  of  honor,  but  fignified  only  a  flieriffl 
The  principal  fundions  of  this  office  are  thus 
idefined  by  Mr.  Madox, .  in  his  very  accurstce 
hiftory  of  the  Exchequer:  **  It  was  theihe-C.xxHi.p. 
5**  lifPs'  duty  to  do  the  juftice  of  his  county^,  ^^^* 
**  to  keep  the  publick  peace,  to  ftock  and  im- 
>•  prove  the  king's  lands,  and  to  colleft  tine 
*^  king*s  revenue/?     It  appears  that  in  tinae 
of  war  he  alfo  performed  fome  military  func- 
tions; and  the  above-cited  author  has  obferved, 
^\  that  he  ufually  was  the  prafe^  or  governor  Baron,  kii. 
"  of  the  king's  caftle  in   the   county."     It  *^- ^- P- H5- ^ 
is  faid  that  among   the   Anglo-Saxons   this  ^:  ^l^^^*^ 
oracer  was  elected  m  the  county^-court  by  the  combs. 
.  -people;  and,  in  the  reign  of  king  Henry  the  V.Mag.  R©^. 
^Eirft,  the  citizens  of  London   paid  a  fine  to^jadSsHift. 
'-that  prince  of  a  hundred  marks  of  3filver,  thatofthcExch. 
ihey  might  have  the  privilege  of  chufing  their  %^^^f^^l' 
•fiierifis   themfelves*    But  no  inftance  occurs  fertatiode* 
-of  fucfe  a  Ubeity  in  the  counties  afcpr  the  en-  Magna  Rot, 

trance 
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BOOK  li.traticc  of  the  Normans,  till  the  ftatute  mada^ 
by  Edward  the  Firft  in  the  28tli  year  of  his 
reign,  by  which  he  granted  to  his  peopley 
that  they  Jhall  have  ebStion  of  their  Jberiff  in 
every  Jhire  where  the  Jhrievalty  is  not  of  fee  ^  if 
they  lifl.  Nor  did  that  afl:  of  parliament  eon- 
j  .   ,    tinue  long  unrepealed.     Ill  the  times  of  which 

Hitt  of  the  I  write,  the  flierifFs  had  the  counties  committed 
Excheq.c.23.  to  them  refpeftively  by  the  king,  at  his  plea* 
fewiulb^W.  ^^^^»  cither  in  cuftody,  or  at  farm-certain* 
ixigdaic,  in  The  Emprefs  Matilda  made  a  convention  with 
^im  ^^"^'  GeofFry  earl  of  Effex,  by  which,  among  other 
^  Madox,  ut  things,  ftic  granted  to  him  the  ftirievalty  of 
fupra.  London    and   Middlefex,    at    three    hundred 

pounds  yearly  farm,  and  that  of  Hertfordfhire 
at  forty  pounds,  as  his  grandfather  yearly  held 
them.   Three  hundred  pounds  were  then  equi- 
valent .to  at  leaft  four  thoufand  five  hundred 
410W,  and  forty;  to  fix  hundred,  ,  It  appears  by 
the  rolls,  that,  under  Henry  the  Firft,  Richard 
Baffet  and  Aubrey  de  Vere  ,were  joint- IherifFs 
of  eleven   counties.     This  was   extraordinary  : 
but  there  are  feveral  inftancds  under  different 
kings  of  two  or  three  being  committed  to  the 
lame  perfon,     Urfb  d*Abitot,  in  the  reign  of 
William  the  Conqueror,  was  made  ftienff  of 
|^^"S<i^^^'«Worcefterfhire,  and  the  office  was  granted  iu 
Beauchamp  fee  to  him  and  his  heirs.     Neverthelefs  it  ap- 
of  Elmxby.  pears  that   his  fon  was  turned  out  of  it  by 
•  Hairy  tlflp  Firft,  for  having  ordeted  one  of  the 
fervants  of  that  king  to  be  flain.     But  it  went 
to  his  fifter,  and,  in  her  right,'' to  her  hufband, 
Walter  de  Beauchamp,  from  whom  it  defcend- 

ed. 
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cd,   by   inheritance,   to  William,  their  fon,BOOK  11. 
who  in  the  reign  of  Henry  the  Second  was*^     ""       ' 
alfo  flierifF  of  three  other  counties,  viz.  thofe 
of  Hereford,  Glocefter,  and  Warwick.  Arch- 
bifhops  and  bifhops  were  fometimes  appointed  v.  Hovedcn, 
flieriffs.  In  the  reign  of  King  Richard  the  ^'^^^j^^^^JiI^^' 
William,  bilhop  of  Ely,  who  was  chancellor  at  of  the  Ex-* 
that  time,  offered  to  give  the  king,  for  the  (hrie-c^«*  P-^jf* 
valty  of  the  feveral  counties  of  York,  Lincoln, 
and  Northampton,  fifteen  hundred  marks  in 
hand,  and  a  hundred  mark^  increment  (that  is, 
above  the  ufual  farm)  every  year  for  each  coun- 
ty. But  the  archbifhop  of  York  outbid  him  for 
Yorkfliire,  and  was  made  fherifF  thereof,  oti 
the  payment  of  three  thoufand  marks  for  that 
county  alone,    and  the  yearly  increment  of 
three  hundred.     Three  thoufand  marks  were 
then  equivalent  to  thirty  thoufand  pounds  in 
thefe  days.    This  audion  of  a  minifterial  and 
judicial  office,  of  the  highefl:  truft  and  impor- 
tance, was  a  fcandalous  thing,  and  what  does 
not  appear  to  have  been  ever  praftifed   by 
Henry  the  Second. 

It  feems  a  (Grange  policy  in  William  thcSec  Seidcn^s 
Conqueror,  and  fome  of  his  fuccciTors,  tohave^*f^paJ.  \\^ 
granted,  as  they  did,  the  office  of  iheriff*  toc  5.  Tedt.  12. 
certain  earls  in  their  own  counties.     For  by  this 
means  they  loft  that  neceffary  check  on  the 
provincial  authority  of  thofe  mighty  peers^ 
which  the  crown  ufiially  had  in  the  power  of 
the  fherifF,  and  much  increafed  their  influence 
over  the  people.     In  the  great  roll  of  the  1 5th 
of  Henry  the  Second  mention  is  made  of  the 

Vol.  hi.  L  vifcountefs   ' 
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BOOK  ^^'vifcdunUfs  of  Beaumont^  and  in  other  years  of 
See  Madox's  that  reigu  one  or  two  others  are  mentioned^ 
whok,  I  prefume,  had  inherited  the  office  of 
fherifF,  and  bore  the  name  jointly  wkh  their 
hufbands,  who  executed  the  duties  thereof* 
For  fb  early  as  in  the  eleventh,  centwy  k  ap- 
pears froai  ancient  records,  that  there  was  in 
France  an  hereditary  vifcountefs  of  Mame, 
whofe  hulhandr  was  vifcount  or  (heriff  of  that 
country  in  right  of  his  wife*  Certainly,  the 
permitting  an  office  of  this  kind  to  defcend  by 
kiheritance,  and  even  to  females,  may  be  rec-^ 
koncd  arbong  the  f  lults  of  our  old  conftitution. 
When  it  happened  to  fall  to  an  infant,  or  un- 
married woman,  it .  muft  have  been  executed 
by  a  deputy-:  and  I  find;  an  inftance,  in  the 
23- p.  644.  j^jgjj  Qf  i^ij^g  Henry  the  Third,  of  a  deputa- 
tion given  to  Hugh  de  Babiogton,  by  Waker 
iirchbilhop  of  York,  to  keep  under,  him  the 
two  cobnti<Js  of  Nottingham  and  Derby,, 
which  that  monarch  had  committed  to  hhfn  as 
iheriff.  But  this  could,  not  be  done  without 
the  leave  of  the  king,  and  a  writ  to  the  barons 
of  the  Exchequer,  ligqifying  his  aaceptaaice  of 
fiich  doputatiotat.  .      . 

Many  offices  of  the  palace  vievo  rendered 
hereditary  by  Williaixii  the  Conqueror  and  ou» 
firft  Norman  kings;  which  mu /I  have  added 
very  much  to. the  power  of  the  nobles,  parti-* 
ciiilarly  the  great  oifftces  of  conftable,  mare^ 
fchal,  ishambferlaia,  and  I'enefcliaL  What  au- 
thority amljurifdidioa  belonged  to  the  con^^ 
ilabk.  we.may  parsly  kiorxi  from  a  ftatute  of  the 

...     1.3th 
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i^h  of  Richard  the  Second,  wherein  it  is  faid^B^OtC  ir. 
^  that  he  ought  to  have  cognizance  of  con- "^       "^        . 
traftis  touching  feats  of  arms  and  of  war  out 
of  tlie  realm,  and  ahb  of  fuch  things  relating 
to  arms  or  war  within  the  realm,  as   could 
not  be   determined   or   diicufl:   by  the   com- 
mon  law^   with   other    ufages  ^and   cuftoms 
appertaining    to    the    fame    matters,    which  ^^*-  ^^  ^^ 
other  conftables   before    that  time  had    duly  c.^u.^T.V?. 
and    reafohably    ufed/'  •  Madox   fays,    **  he 
was  a  high  officer  both  in  war  and    peace  ;'* 
and  obferves  that  the  word  (ignified  a  captain 
or    commander.     Yet   I   do    not    find    that, 
in  the  reign  of  Henry  the  Second,  thofe  who 
were  conftables  to  th^t  kiftg,  namely,  Henry 
de  Eflex  and   Humphrey  de  Bohun,'  ever  had 
the  chief'  command  in  his  armies.      On  the 
contrary,  fome  other  noblemen  are  rnentioned^^^^t^^^^^'^ 
as  generals  and  commanders  m   chief  where  and  Madox's 
the  king  himfelf  was  not  prefent.     Henry  deHiftory  of  the 
Eflex  was  hereditary  fandard-bearer  of  Eng-^^%y^'* 
land:  but  whether  that  honor  belonged  to  him 
as  conftable,  or  was  a  diftin<3:  office  held  by 
him  together  with  the  other,  does  not  clearly, 
appear.     That  he  was  conffable  under  Henry 
the  Second  is  evident  by  two  charters  given  in  Madox,  ut 
that    reign^      This  dignity   was  forfeited  by^^^^^* 
him,  as  well  as  his  barony,  in  Gonfequence  of 
his  duel  with  Robert  de  Montfort,  and  was 
afterwards  polTeffed   by  Humphry  de  Bohun, 
rn  the  fame  reign,  by  virtue  of  his  marriage       -  '- 
with  Margaret^  eldeft  daughter  to  Milo  earl  of 
Hereford,  who,  by  the  death  of  her  brothers, 
L  2  became 
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BOOK  H.^ became  heirefs  to  all  her  father's  honors,  of 
'  which  this  was  one.     How  it  had  come  fronor 

^^i'.'^IT'  that  family  to  Henry  de£ffex  we  are  not  told. 
Camden,  and  But  frotn  the  time  or  the  abovc-iAentioned  mar- 
?^??^^'*  r  t_  ftaee  it  continued  in  the  Bohuns  for  ten  gene* 
Exchequer,  ratious.  It  appears  by  a  record,  that,  m  the 
p.  »8-  reign  of  Edward  the  Third,    Humphrey  de 

gS'S?  Bohun,  the   laft  of  that  name,    held  fcveral 
TE5TABU.     manors  of  the    king  by  the  fervice  of  being 
tXRiws.      conjlable  of  England.      And  in  the  reign  of 
Ann.  6  H,    Henry  the  Eighth,  it  was  decreed  by  all  the 
VIII.       *  judges,  '<  that  his  office  might  be  annexed  to 
•     lands,    and    defcend  even  to  females,    who, 
while  they  remained  unmarried,   might  ap- 
point a  deputy  to  do  the  fervice   for   them ; 
but  after  marriage  it  was  to  be  done  by    the 
huiband  of  the  cldeft  alone/'  \  They  alfo  de- 
clared,    **  that  the  fervice  was   not.  extind, 
though  part  of  the  lands,  for  which  it  was 
,     done,  fell  into  the  hands  of  the  king,  to  whom 
it  was  due ;  but  remained  entire  in  the  eldeft 
daughter:  yet  that  the  king  might  reftife  the 
fervice,  not  to  be  forced  to  ufe  the  miniftry  of 
an  unworthy  perfon/*     Which  expedient  the 
king  took,  ratiier  than  admit  the  claim  of  the 
duke  of  Buckingham,  who  derived  his  title  to 
it  from  the  eldeft  daughter  of  the  laft  Hum- 
phrey de  Bohun.     And  after  the  death  of  that 
duke  the  office  was  never  revived.  The  author 
of  the  dialogue  de  Scaccario,    written  under 
L/t.  p.  io»    King  Henry  the  Second,  in  defcribing  the  buii- 
nefs  done,  by  the  conftable  at  the  Exchequer, 
where  he  had  a  feat  by  virtue  of  his  office,  fays, 

that 
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that  when  the  mercenary  Jbldiers  of  the  king*  00 K  ir. 

came  to  receive  their  pay  there,  it  was  his  duty  ' 

to  examine  their  demands  and  accounts^  with 

the  help  of  hijs  clerk,  and  fee  that  the  fums 

due  to  them  were  paid  at  the  proper  terms^ 

From  henge  it  appears,  that  befides  the  feudal 

militia  fome   mercenary  Joldiers  were  kept   in 

pay  by  King  Henry  the  Second,     Thefe  I  fup^ 

pofe  to  be  men  whom  he  hired  to  ferve  him  in- 

ftead  of  the  military  tenants,  who  paid  efcuage , 

to  hiiyi  by  w^y  of  commutation  for  perfonal 

fervice. 

Mr.   Madox,    defcriblng  the    oflSee  of  theHlft-of  A* 
king's   marefchal,  or   marefchal   of  England,  J*^^?*t^** 
Jays  It  was  executed  partly  m  trie  kmg  s  army 
in  time  of  war,  and   partly  in  his    court  iu 
time  of  peace.     Of  the  military   funftions   of 
this  officer  he  tells  us  nothing  more,  than  that 
he  and  the  conftable  were  to  give  certificates  to^'**^®'">P*3'« 
the  barons,  of  their  having  duly  performed  the 
fervice  required  of  them  in  the  king's  armies ; 
which  feems  to  Ihew  that  thefe  officers  had  a 
legal  luperintendency  over  thofe  armies.,    But, 
from  other  accoynts,  it  appears,  that  in  Ed-  ' 

ward  the  j^lrft's  reign  the  marefchari  poft  was  See  Rymcr, 
in  the  van-guard,  and  that  it  was  his  duty  and  ^^'^ ***•?•  7^3' 
the  conflable*s  to  mujler  the  forces.  His  civil 
duties  were  (as  Madox  has  colleded  them  from 
ancient  records)  to  provide  for  the  fecurity  of 
the  king's  perfon  in  his  palade,  to  diftribute  the 
lodgings  there,  to  preferve  peace  and  order  iu 
the  king's  houftiold,  and  to  affift  in  determining 
Coi)troverfies  arifing  among  them.      He  alio 

L  3  -       P^'^- 
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BOOK  II.  performed  certain  a<^s,  by  htmfelf  or  his  fubfti^ 

tiites,  at  the  king's  coronation^  at  the  nnar-^ 

riages  and  interments  of  the  royal  family,  at 

the  creating  of  barons  and  knights,  and  at  other 

p.  lo.  gieat  and  ceremonious  aflemblies  in   the  king's 

E^^^iev^   court.     It  is  laid,   iii  the  dhlogKit  di^  Scaccaria 

p.  31'.    abovcmentioned,  that  no  bufinefs   of  impor- 


C.   2 


Dugd.  Baron,  tance  ought  to  be  done  without  his  being  con^ 
earl^oY  Pern-  ^"Ited,  Undef  H^nry  the  Second  this  office 
broke,  was  held  by  a  farrtily,  who  feem  to  have  taken 

^;^^°°'q^^Jj^  their  name  from  thence,  and  were  only  of  the 
Mares-  rank  of  barons:  but  under  Richard  the  Firft-, 
cHALLus.  William  Marefchal,  having  obtained  the  earl- 
dom of  Pembroke,  wais  {\y\td  EarlMar^fcba/ 1 
^nd  as,  from  that  time,  the  office  remained  m 
the  poflHiion  of  earls,  though  of  different 
houfes,  that  title  alfo  continued;  and  the 
power  of  it  feems  to  have  increafed  from  the 
dignity  of  the  nobIe*men  who  held  it.  In  its' 
fifft  fenfe  it  figntfifed  mafter  of  the  horfe  to  the 
kin^.  ;  • 

V.  Dugd.  iq^i,^^  office  of  ^/g/y  chamberlain^  or  the  ktn^s 

Vere.^'  chambe-rlain  (as  this  officer  was  ufually  called 
in  thtit  age),  was  of  eminent  dignity  and  great 
power  in  the  court;  It  was  given  by  Henry 
tjie  Firft,  on  the^  forfeiture  of  Robert  Malet, 
to  Alberic  de  Vere^nd  his  heirs:  which  grant 
was  afterwards  confirmed  to  the  fpn  of  Alberic 
by  .iMatllda:  'h^\  \  doubt  whether  this  lord 
continued  to  enjoy  it  under  Henry  the  Second  : 
for  other  perfons  are  named  as  chamberlains 
in  the  rolls  of  that  reign. 
"^   '  •  '  *'  ^'  '  .  .     The 


The  office  of  f4i)€fgbfal  V»der  tb«  f^tiie  k'^figAOOK  ir. 
w^spofleffed  l)y  H^gh  Grentefmeinil  baron  off^y^^]  Bimn.^ 
JiioyeFy,    wllQ  ieaving    np    iflue^  iflai'e,    iiGrentes- 
id^efcende^  to  Petro^iiUa,  his  eldeft  daughter,  and  ^^;^^^;;^"f 
in  hef  dght  to  ber  hufband,  Robeft  de  Bello-n 
mont,,    da;rl  of  Leicefter,  ^  furnamed  Blanche- 
mains  J  awid  fon  to  the  Grand-jufticiary,  of  whoii} 
fn$&ti9D  has  been  frequently  mad^  in. this  book. 
It  was  at  ajl  times  a  great  office;  but  the  ju- 
rifdiftion   of  it    increafed   much,    when    tha 
Grft>(d-'juftiqiary's  was  diminifhed ;  which   did 
Hot.  happen  till  after  the  deceafe, of  King  Henry 
the  Second.  Indeed  thefe  offices  could  not  pot^ 
fibly  have  (iibfifted  together  in  the   height  Df    .     ^ 
their  power;  the  fundions  and  dignity  apperi- 
tainiBg  to  each  of  them  having  been  nearly  the 
fame.     But,  in  the  times  I  write   of,  that.^f- 
fenefchal  was  much  inferior  to  the  other  ;  and 
the  authority  of  it  feems  to  have  been  not  verj 
different  from  that  of  the  Lord  ftevy^rd  of  th^ 
houfliold  at  prefent.  .. 

Tile  Grand-jufticiary   (as   Sir'H*    Spelman 
obferves)  fingly  executed,  in  thofe  •  days,  t'te 
(everal  funftions  and  powers  of  the  four  prin-  . 
cipal  judges  in  modern  times,  viz,  the  Chief- 
juftice  of  the  KIng's-Bench,  the  Chief-juftice' 
pf  the  Common-Pleas,  the  Chief-baron  ofth^ 
Exchequer,    and    the  Mafter   of  the  Wards*  . . 
He  was  too  great  for  a  fubje^:  but,   happily 
for  the  crown,  duriiig  the  tin;ies   that   I   writs 
af,  the  office  was  not  hereditary,  nor  even   foJT 
^Lfe;  and   it  was  jLifu  ally  .tempered  by    a  joinf 
L  4  adaiiniftra-f 
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BOOK  n*adminiftration  of  it  in  feveral  perfons.     Thi» 

Sce/DugdaiJ'sWe  find,  that,  in    the  reign  of  King  Henry 

Ofiginesjuri^the  Firft,  Roger  Bifliop  of  Salifbury  and  Hugh 

vfoSVital.^^^^^  ^^^®  jointly  poffeffed  thereof;  and,   un- 

p.  905.  ad    der  Henry  the  Second,  Richard  de  Lucy  was 

ann.  1136.   joined  in  commiffion  with  Robert  earl  of  Lei- 

<iDn,  ?i39.*  cefter.     Yet  it  feems  that  the  former,  after  the 

Madox'sHift-deathof  the  latter  in  the  year  eleven  hundred 

ch^uefr     ^^^  fixty-eight,  was  fole  Chief-juftice  of  Eng- 

c.z.p.2s.  land  during   leveral ,  years ;  for  neither  in  the 

rolls,  nor  in  hiftory,  is  any  mention   made  of 

another,  till    the    year    eleven    hundred    and 

feventy-nine;  when,  upon  his  refignation,  the 

v.Diccto,     biftiops    of  Winchefter,    Ely,  and  Norwich, 

j^j^.^^'^'pu    were  conftituted  Chief-ju dices,  that  is,  (fays 

dale's  Ori.     Sir   W.   Dugdale)  had  the  adminiftration   of 

claS  ^"^'^^'*^^^'  ^*g^  place;  but  they  did  not  hold  it  long : 

for  the  next  year  it  was  given  to  Ranulph  de 

Glanville,  who  enjoyed  it  alone  till  after  the 

deceafe  of  Henry  the  Second, 

V.  Hovcdcn,     In  the  reign  of  Henry  the  Third,  Hubert 

fub  arm.       j^  Burg,  carl  of  Kent,  and  Grand-jufticiary 

Hift?  of  ^tJc' of   England,     had    an    affignment    of   three 

Exchcq.  c*2.hundred  pounds,  to  be  receivedbyhim  annually 

s  Un.  Gloff.*^  ^^^  Exchequer,  in  fopport  of  the  dignity  of 

p.  338.        l^is  office. '  If  we  compute  the  value  of  money 

V  Madox's  ^^  ^  ^^^^  reckoned  it  in  the  times  which  are 

HifV.  of  the  treated  of  here,  this  would  be  equivalent  to  no 

Exchequer,    more  than  a  falary  of  four  thouiand  five  hun- 

^•^^*  dred  pounds  in  thefe   days:  but  I  think  the 

computation  ought  to  be  higher,  as  there  is 

^   reafpn    to    believe  that  gold   and  lilver  were 

more 
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more  fbarce  in  that  reign,  than  they  had  been  book  n, 
in   any,   from  William  the  Conqueror's,    to  ' 
the  end  of  Henry  the  Second's.     But  it  is  pro-? 
bable  that  this  affignment  was  not  the  whole 
profit  belonging  to  the  office. 

Mr.  Madox  obferves,  in  his  hiftory  of  theC-ii^p-Si* 
Exchequer,    «  that,  for  fome  time  after  the 
«*  Conqueft,  the  Chief-jufticiary  ufed  to  do 
<*  many  afls,  which,  afterwards,  appertained 
"  to  the  treafurer's  office."     Yet  there  was  a 
treafurer  then  among  the  great  officers  in  the 
king^s  court,  of  whole  fundlions  the  fame  au- 
thor gives  this  account,     "  It  feems  to  have  ibidem, 
*«  beeh  the  part  or  duty  of  the  treafurer  in  an-  ?•  S^  5S» 
♦«  cient  time  to  aft  with  the  other  barons  of  the 
**  Exchequer  in  the  government  of  the  king's 
**  revenue,  to  examine  and  controul  accomp- 
<*  tants,  to  dire<3:  the  entries  made  in  the  great 
^'  roll,  to  atteft  the  writs  iffued  for  levying  " 
^'  the  king's  revenue,  to  fupervife  the  iffuing 
**  and  receiving  of  the  king's  treafure  at  the 
"  receipt  of  the  Exchequer,  and  in  a  word 
"  to  provide  for  and  take  care  of  the  king's 
"  profit." 

It  appears  that,  from  the  eleventh  to   the 
tbirty-firft  year  of  king  Henry  the  Second, 
this  office  yj^as  held  by  Richard,  the  fon  of 
Nigel  biihop  of  Ely;    and   a  contemporary  v.  Hlft. 
writer  informs  us,  that  his  father  purchafed  it  Ei^^^.^-  ^^ 
for  him  of  the  king  at  the  price  of  four  hun-  ^^^u^.tzy^. 
4red  pounds.     He  was  a  clergyman,  and  after- 
w*ard$  bifhop   of  London.     The  venality  of 
great  oflSccs,  and  even  of  fome  which  were 
f  judicial^ 
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BOOK  U'jfiii'ciaK  may  be  rcckpned  among  thcfiiull»of 

'     /  policy  in  thofc  times. 
mi^oHbc       ^^^  ^^^  ^y  ^^^  Exchfiqueir  rolls^  that  in 
Excheq.       Hejary  the  Firft's  reign^  GeofFry,  his  chanccL- 
p.  43.  and     lor,  flood  debtor  to  bim^  for  the  fcuftody  of 
thc^TO^ron.k^s  g^^^"^  ft^l*  fomewhat  above  thriecrfioulBnd 
pouiiyds :   a   price   a?   high  in  thofe  days^  as 
fbrty^five  thojui^d  pounds  would  be  in  thJbfe, 
at  the  lowed  C]Qinf>utatiQD«     Aud  th^  bii9iop 
of  London,  ia  the  kttor  to  Becker,  of  which 
meatian  has  been  made  in  the  account  be- 
fore given  of  thaJ  prelate*a  pronvotion)  60  the 
fee  of  Cantcrbuty,  fays,   it  was  a  matter  .of 
pub  lick  notociety^  that   he  had  bought  the 
otiBce  of  chancelioi'  for  maaytboufaad  n^rks. 
But  this  docs  not  appear  from  the  rolls. 
.    Of.  the  fondioas  and  power  of  this  officer 
fome  account  has  hficngiveij  in  the  former  part 
o£  this  book.    lt!raay  .be-propertoaddhcre, 
that,  in  the  dialogue  de .Scuccariocbpfor^'Citci'^ 
it  is  laid^  ie.was\  great  m,  t^t Exchfquer^  as 
L.  i.  p.  9.      well.  a&  in  the  courts  fa  that  mthirrg  of  nament 
was  J  or  could  ^be^  done  there  ^  wi^ut  hixcon^ 
fent  or  advice.     And  the  fame  treatife.  infonfms 
L.  i.  p.  8.      -us,  that  in  the  court  of  Ekchequ^ei?  the  Grand- 
-jufticiary  prefided  uaider  the  king;  nextito  hica 
fat  the  cbaucellor;  then  the  conftable,  then 
the  chamberlains^   and   laftly  the  hiardfchal, 
txche^^uU^  Mr.  MadoxQbferv.es,  that^  as  the  power  of  the 
p.  45-  jufticiary   declined,     that    of -i  the   chancellor 

grew';  and  he conj^dures  that  the  iatber  office 
received  a  conllderiible  acceflion  of  po\vcr  and 
d«guity  fcoxn.the  greainefsiof.fQinc,Qf  the  per-  . 

fons 
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Ibns  who  had  borne  it.     He  likewife  fays,' #^^7/ BOOK    ir, 
fhe  Jplendoun  ef  the  kmgW  tourt  appeared  very  p^  ^  ^  \  ^^  * 
fnuch  in  the  greaimfe  of  his  officers  and  mnijiers^ 
But  fome  of  tbcm  were  fo  greats  and  Jplendidy 
as,  inftead' oi?  augmenting,    to  diminifh  the 
J^Undour  of  their  mafters,  and  draw  the  eyes, 
of  his  other  fubjefts  from  him  to  themfelves. 
lyiany  of  the  nobles  and  gentry  held  lands 
of  the  crown  by  the  fervice  of  grand^ferjeanty^ 
*vhich  is  called  by  Sir  H.  Spclman  iht  higheft 
sind  tnofi  iltujrious  feudal  fervice.     Sir  Thomas  v.gioAT.Ser- 
iLyttekon    feys,    *V  that    tenure    by    grand- ■^^'^''''*^' 
^^'  fer/eant/is  when  a  tnan  holds  his*  lands  or 
f^^  tenements  of  the   king    by  fucb  fervice  as 
*^  be  ought  to  do  in  his  proper  perfqn  to  the  king^  See  Lyttel-    ' 
^*  as  to  carryJ  the  banner -of  the  king,  or  hisi°"'*'^5^"f*» 

.    I  "^       1       1    I  •  °     1      M  •    &  Craig,  de 

^^  lance,  or  to  tead.his  army,  or  to  be  his  jure  Feudally 
<^  marefcbal,  or  to  carrv  bis  fword  before  him^-i-  tit.  n. 
*^  at  his  coronation,  or  to  be  his  fewer  at  his  ^  *  ^" 
<*  coronation,  or  his  carver,  \>r  his  butler,  or 
^<  to  be  one  of  his  chamberlains  of  the  receipt 
*^  of  his  Exchequer,  or  to  do  other  like  fer- 
«<  vices,'*  &c.     Which   definition  the  learned 
Craig*  has  efpoufed  in  his  admirable  treatife  on 
feudal  law.     Yet  Mr.  Madox  has  (hewn,  by '^^  .M^^- .?^- 
the  evidence  of  records,  that  fome  who  held  by  ^^^^^J 
grand- ferjeanty  were  jiot  bound  to  do  their  fervice 
in  their  otJon  perfons.     But  the  inftances  of  this 
kind  are,  I  believe,  fo  few,  as  not  much  to 
impeach   what    Sir    Thomas   Lyttelton    has 
aHisrted.     The  latter  fays,  that  all^  who  hold  of 
the    king   by  grandferjeanty^    hold  by   knight^ 
fervice:    but   this    is   well   explained    by    his 
\commei)tator,  Lord  Coke,  to  mean  only,  that 

this 
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BOOK  II.  this  tenure  had  the  effeSts  of  knighufervice^ 
\  '  wardfliip,  marriage,  and  relief.  Lytteltoa 
himfelf,  in  the  p^age  cited  above,  mentions 
fome  ferjeanties  which  were  not  of  a  military 
nature:  he  likewifc  obferves,  that  the  relief 
paid  for  this  kind  of  tenure  was  no^  the  fame 
^  for  lands  that  were  held  by  knight-fervice ; 
being  one  year's  value  of  the  lands  and  tene* 
ments  over  and  above  all  charges  or  reprizes  j 
whereas  the  relief  of  a  kuigbt's^fee  was  but  a 
hundred  (hillings.  Nor  did  fuch  tenants  pay 
fcutage,  like  other  military  vaffals,  even  wheq 
the  fervice,  to  which  they  were  bound,  was 
of  a  military  nature ;  the  reafon  of  which 
feems  to  be,  that,  although  the  king  linight 
be  willing  to  commute  with  an  ordinary 
knight  for  his  fervice,  he  would  not  fp  eafily 
admit  a  commutation,  where  the  fervice  was 
to  be  done  to  him  in  his  own  perfon,  or  in 
what  concerned  his  royal  dignity  in  a  more 
particular  manner:  nor  would  a  tenant,  who 
was  honoured  by  fuch  a  diftinftion,  defire  that 
his  office  ftiould  be  performed  by  another. 
Baronia,  l.iii.j^^Qj^g  fgyeral  inftauces  of  this  tenure  not 
^*^*  relative  to  war  or  knight-fervice,  Mr.  Madox 

mentions  one  of  a  fingular  kind.  In  the  rei^ii 
of  Henry  the  Sixth,  John  Baker  held  certain 
land  in  Kent  of  the  king,  iy  the  fervice  of 
holding  the  kings  head  in  the  pip  which  carried 
him  in  his  pqffage  between  Dover  and  JVbit^ 
fund.  This  was  adjudged  to  be  grands 
Jerjeanty :  and  it  evidently  appears,  that  the 
idea    of  royalty   in  our  ancient   conftitutiqu 

.rauft 
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miSft  have  been  very  high,  v/hciv  fuch  a  fer-f^^^  ^^; 
vife  done  to  the  perfon  of  the  king  was  deemed  • 
by  the  law  tie  mojl  honourable  tenure.     But  it 
mud  be  always  remembered,  that  the  idea  of  a 
king  iu  that  conftitution  was  a  fupreme  head 
0nd  ruler  of  a  free  nation^  to  whom  allegiance 
was  due  in  return  for  ftote£lion\  and  to  that 
idea  too  much  reverence  could  not  be  annexed. 
There  was,  alfo  tenure  by  petit  ferjeaniyj  of 
which  Sir  Thomas  Lyttelton  gives  this    ac- 
count, "  that  it  was  where  a  man  held  his  land 
•*  of  the  king,  to  yield  to  him  yearly  a  bow, 
•*  or  a  fword,  or  a  dagger,  or  a  cutlafs,  or  a  • 
**  pair  of  gloves  of  mail,    or  a  pair  of  gilt 
"  fpurs,    or   an   arrow,    or  diverfe  arms,    or 
•*  other  fuch  fmall  things  belonging  to  war :" 
which  defcription  Sir  H.   Spelman   likewifeV.Gioir. 
adopts,  and  agrees  with  Lyttelton,  that  this  fef-^j^^"];^"^'^ 
vice  was  but  foccage  in  efie£l ;  for  which  the 
latter  gives  this  reaibn,  ^^  becaufe  fuch  tenant 
*«  by  his  tenure  is  not  bound  to  go  to  war,  nor 
«*  do  any  thing  in  his  proper  perfon  relating  to 
"  it,  but  to  render  and  pay  yearly  certain  things 
"  to  the  king,  as  a  man  is  bound  to  pay  a  rent.'* 
He  fays  too,  thiat  none  can  hold  by  grand  or 
petit  ferjeanty^  but  of  the  king :  Yet  Brafton  v.  Bra^fton; 
mentions  ferjeanties  held  of  private  perfons ;  ^  ^^f^^^*  ^^^^ 
as,   for  inflance,  if  a  man  is  bound  to   ridesERjEANriA 
with  his  lord  from  manor  to  manor :  but  then  ^^^J^*^• 
he  diftinguiflics    thefe  from  thofe  ferjeanties 
that  regarded  the  king  or  the  defence  of  the 
realm,  with  refpe<9:  to  the  claim  of  wardftiip 
and  marriage. 

It 
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BOOK  IL      It  alfo  appears,  that  the  great  nobles  afte<fla^ 
^*:      ""       ^{o  much  to  form  theii*  hdulholds  on  the  model 
*  of  the  king's,   that  they  had  hereditary  qfficersi 
to  whom  they  alfo  granted  fiefs.  »  Mr.  Madox 
^   recites  a  grant  from  William,  eari  of  Warwick, 
to  Alan  his  cook,   by  which  h6  confirmed  to 
Sec  Hid,  of  him  the  office  his  father  Richard  had  held, 
the  Exchcq.   namely,    the  chief  minipry  of  his  kitchen  (ca^ 
pitate  mtni/tenum  coqmme  me^jj  which    was 
vulgarly  called  the  place  of  matter  cook  (quod 
dicitur  magijier  coquus)^  to  be  held  by  him  and 
his  heirs,  of  the  faid  earl  and  his  heirs,  as  fully 
and  entirely  as  his  father  had  enjoyed  it,  i^ith 
allj^^i  of  the  faid  kitchen    (cum  omnibus  feudii 
didfa  ccquin^)^  and  all  appurtenances  belonging 
to  the  mafter  cook.     By  the  fame  charter  we' 
find,  that  the  faid  Allan  and  his  father  had  an 
eftate  in  land  granted  to  them  by  the-  bounty 
of  their  lord,  with  a  power  to  hold  courts  over 
their  tenants  or  vaffals,   without  contradiftiort 
from  the  faid  earl  and  his  heirs:  fo  high  a  re- 
gard did  fome  of  our  ancient  nobility  pay  ta 
their  cooks;  and  fb  munificently  did  they' re- 
ward themybr  the  good,  fervices  done  in  their 
htchens  ! 

Befides  earldoms,  baronies,  and  officiary  ho- 
nors, there  was  in  thofe  days  an  honorary  dig-* 
nity,  which  was  thought  to  add  a  new  luftre 
to  the  higheft  degrees  of  nobility,  nay,  even  to 
princes  and -kings  themfelvcs;  I  mean,  the  or^ 
der  of  knighthood.  It  was  accompanied  with 
a  folemn  religious  engagement,  the  nature  iof 
which,  as  well  as  the  purpofes  of  this  Angular 
1  infti- 
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ioftitution,  1  cannot  better  fet  forth,  than  in  BO  OK  IL 
the  wards  oi  Alphbiofothe  Fifthy  king  of  Por"« ' 
tugai,  ss  tiiey  are  delivered  by  a  good  and  au- 
tfaentick  hiHoriati.  That  printe,  after  having  v.  Marmot 
takep  the  city  of  ArzilHj  by  affault,  from  the j'^f^'^^^^^^^^^ 
Moors,  Avent  imnaediately,  in  great  folem-  *  '  ' 
uity,  to  the  chief  mofque,  and  when  he  had 
prayjed  fome  time  before  a  crucifix,  which 
was  placed  upon  the  dead  corpfc  of  the  count 
4C'Marialva,  who  had  been  killed  in  the  ac- 
txm,  lie  conrrraanded  his  fon,  the  Infant  o^ 
Portugal,  to  kneel  down  by  his  fide ;  which 
beiug  done,  he  drew  his  fword,  and  faid  to  the 
young  prince^  "  My  fon,  w^  have  received 
*^thtt&  day  a  g«eat  favour  from  Almighty  God, 
•♦  tvho  has  nwde.us  mailers  of  fo.  important  a 
*i  place,  and  given  m«  fo  fair  an  opportunity  of 
**  cowfbrridg  pn  you  the  order  of  knighthood, 
^aiDd,  arming  you  with  my  own  hand.  Bur, 
^.firft  to  inflruft  you  what  the  nature  of  that 
^  order  is,  know,  my  fon,  that  it  confifts  in 
^  a  clofe  confederacy  or  uniqn  of  power  and 
^*  virtue,  to  eflablilh  peace  among  men,  when-» 
^  ever  ambition,  avarice,  or  tyranny,  trouble 
"•..ftaies,  or  injure  particulars.  For  knights 
^  are  bound  to  employ  their  fwords  on 
^  thefe  occafions,  in  ordei:  to  dethrone 
*»*  tyrants,  and  put  good  men  in  their 
^*.place.  But  they  arc  likewile  obliged  to 
^*  keep  fidelity  to  their  fovereign,  as  well 
^*  as  to  obey  their  chiefs  in  war,  and  to  give 
♦*  them  falutary  counlels.  .  It  is  alio  the  duty 
-  ;  '<  of 
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BOOK  11.  €i  Qf  a  knight  to  be  frank  and  liberal,  and  to 
^  '  <«  think  nothing  his  own,'  but  his  horie  and 
"  arnvs,  which  he  ought  to  keep  for  the  fake 
«*  of  acQuiring  honour  with  them,  by  ufing 
^^  them  m  the  defence  of  his  religion  and  coun-* 
*«  try,  and  of  thofe  who  are  unable  to  defend 
*'  themfelves.  For,  as  the  priefthood  wa^ 
«*  inftituted  for  divine  fervice,  fo  was  chivalry 
**  for  the  maintenance  of  religion  and  juftice. 
<'  A  knight  ought  to  be  the  hu^and  of  widows, 
*'  the  father  of  orphans,  the  protestor  of  the 
"  poor,  and  the  prop  of  thofe  who  have  no 
<*  other  fupport:  and  they  who  do  not  zGt  thus 
<<  are  unworthy  to  bear  that  name.  Thefe,  my 
*'  fon,  are  the  obligations  which  the  order  of 
'*  knighthood  will  lay  upon  you :  confider 
«^  whether  you  are  defirous  of  it  upon  the(e 
f<'  terms/'  The  prince  anfwering,  that  he  was ; 
the  king  went  on  to  aik  him,  if  he  would 
promife  to  perform  all  thefe  feveral  duties,  and 
.make  them  to  be  obferved,  with  other  rights 
and  cuftoms  of  the  order  of  knighthood  r  To 
which  he  having  confented,  *<  On  thefe  con- 
«<  ditions,"  faid  the  king,  "  I  make  and  arm 
««  you  a  knight,  in  the  name  of  God,  the  Fa- 
«  ther,  the  Son,  and  the  Holy  Ghoft  ;'*  and 
at  each  of  thefe  facred  names,  flriking  him 
with  his  fword  on  the  helmet,  he  added^ 
*'  May  God  make  you  as  good  a  knight,  as 
*«  this  whofe  body  you  fee  before  you,  pierced 
<'  in  feveral  places  for  the  fervice  of  God  and 
««  of  his  fovereign  !'*    Then  kiffing  him  oq 

the 
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the    fofehcaid   he    raifed  him    up    with  hisBOOK  lU 
hand.  ^  ;  ^     ^'--^ 

Such  was  the  idea  of  chivalry  in  its  prin- 
ciples, atid  according  to  the  original  puvhy  of 
it:  nbr  can  one  eafily  imagine  a  nobler  incite- 
ittent  to  brave  and  virtuous  actions :  but  it  was 
an  idea  too   perfed  for  human  nature ;  and 
the  general  practice  of  thofe  who  took  this  en- 
gagement Was  far  from  being  conformable  to 
its  intentions   and  rules.     One  may  alfo  ob- 
ject tb  it,  that^  not  being  confined  to  kings  or. 
priftceSj  but  extended  to  great  numbers  of  pri-. 
vate  men,  it  feemed  to  take  the  fword  out  of* 
the  hand  of  the  magiftrate,  to  whom  only  be- 
longs the  niaintenance  of  religion  and  juftice  in 
a  ^vell-govefned  ftate.     But  ftill  the  inftitution 
had  fomething  exalted  and  heroical  in  it ;  and 
I  will  venture  to  fay,  that,  from  the. ninth  to 
I*h6   fixtdenth    century,  the    brighteft   virtues 
which  dignified,  either  the  hiftory  of  this  na- 
tion, of  that  of  any  other  people  in  the  whole 
Chriftian  world,    were   chiefly  derived   from 
^  ihis^  fource.     Had  it  not  been  for  the  fpirit  of 
chivalry,  the  corruption  of  religion,  the  want 
of  all  good  leatningj  the  fuperftition,  the  fero- 
city, the  barbarifm  oiF  the  times,  would  have 
dxtinguifhed  all  virtue  and  fenfe  of  humanity, 
as  well  as  all  generous  fentiments  of  honour^ 
in  the  hearts  of  the  nobility  and  gentry  of  JEu- 
fope:  nor  could  they  have  been  able  to  refift 
the   military  enthufiafm  of  the  Saracens  and 
the  Turks,  without  the  aid  of  another  kiixJ 

Vol.  IIL  M  of 
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BOOK  II. of  fanaticifm,  which  was  excited  and  nouriflied 
^^    ^^        in  them  by  means  of  that  fpirit. 

Some  very  eminent   writers  have  thought 
that  the  origin  of  this  inftitution  was  a  volun- 
tary aflbciation  of  private  men,  to  defend  the 
publick  and  particulars,  but  more  efpecially 
women,  from  the  many  grievous  diforders  that 
infefted  all  Europe  upon   the  decline  of  the 
Titles  of       family  of  Charlemagne,   But  Mr,  Selden  takes 
c.T.\ta?^^^.  notice,  that  fome  traces  of  it  occur  in  thatem- 
lbidcm,c.i.  peror's  reign  ;  and  both  he,  and  our  great  an- 
s^im^doin ^^"^^7'  Spelman,  incline  to  derive  it  from  a 
Miles,        cuftom  of  much  earlier  date,  namely,  that  ob- 
?5^?^^^?^I®  ferved  by  Tacitus  among  the  ancient  Germans^ 
de'France,      of  givuig  arms  to  their  young  men  m  the  pub- 
Chariemagnc.  lick   aflemblies,    and   the  adoption  per  arma 
mSpmi!  praftifed  by  the  Goths  and  fome  other  barba- 
t.  u  1-  xii.      rous  nationst     But  whether  it  firft  came  from^ 
?i4-    j^^    Germany,    or    from  the  Lombards  in  Italy, 
Diaconum,     among  whom  the  moft  evident  marks  of  it  are 
Speiraan,  ut^  found,  the  commencement  of  it  was  ciertainly 
Sdden  ut     P^ior  to  the  epocha  above-mentioned.     Never- 
(upri,  thelefs  it  is  probable,  that  the  confufion  and 

violence  of  thofe  times  made  the  praftice  of  it 
more  general,  as  being  more  neceflary ;  and 
might  alfo  occafion  the  confecrating  of  it  with 
folemn  vows  and  religious  rites.  The  firft 
*  mention  made  of  thofe  ceremonies  in  England 
is  by  lugulphus,  who  wrote  under  the  reign 
of  William  the  Conqueror.  He  fays,  it  was 
the  cuftom  of  the  Saxons  in  England,  that  the 
perfon  who  was  to  be  knighted  fhould  prepare 

for 
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for  it  by  confeflion  and  abfolution  of  his  fins ^t^ OK  IL 
the  evening  before^  and  aftertvafds  by  watch*         "^ 
ingall  night  in  the  church :  that  in  the  morn- 
ing he  (hould  offer  his  fvvord  on  the  altar,  and 
receive  it  bleft  from  the  prieft*  who,  with  a 
benedi£lion  to  him,  (hould  put  it  about  his 
neck,  after  his  having  heard  mafs  and  taken 
the  facrament.     But,  in  the  account  which  is 
given    by  W,  of  Malmfbury,  of  Atheman'sV.Malmfth  ^ 
being  knighted  by  king  Alfred  his  grandfather,  Ang^L  ii.  *^^* 
nothing  is  laid  of  thefe  rites,  though  the  hifto-c.  6, 
rian  particularly  mentions  the.  giving  him  a 
(word  and  a  rich  belt,  with  a-  crim(bn  or  fear- 
let  robe,  as  the  enfigns  of  knighthood.     And 
Ingulphus  adds,  that,  the  Normans,  abomina- 
ting   this    manner   of  confecrating   knights, 
defpifed  thofc  who  were  fo  made,  and  altered 
the  cuftom,     Neverthelefs  it  is  certain,  that 
fome  of  thefe  facred  forms  were  ufed  in  Eng-  T^^ifg^L'f^'''* 
land,  as  well  as  in  France,  for  feveral  ages  ;  Hon.  pan  H. 
particularly  the  receiving  of  the  fword  from^-5-^<^}- 35- 

*i  -  >-x  1  •  yr  lohan.  SanlD. 

the  altar.     Other  ceremonies  alio  were  prac-Se^T^g-gCu, 
tifed,  that  are  not  named  by  Ingulphus,  andriaiium,  l^vi. 
of  which  the  ihoft  eflential  appear  to  have  been,pg^*j.^  Blcfenf. 
the  bathing  the  candidate,  and,  after  his  being cpift.  94. 
fo  purified,  the  girding  hini  with  his  ^word,  ^^^'^^^^^^^^ 
the  putting  on  his  feet  a  pair  of  gilt  fpurs,  and  ,^iii^  Franr 
(Iriking  him  gently  with  a  fword  on  the  neck,9o»^<^»  ^^  3- 
head,     or    (houlders.       When    thefe    things  up^^jfj^^j. 
were  done  in  the  royal  palace,  and  (bme  of rnario Officio, 
them  by  the  hands  of  the  king  (as  they  fre-^"  *'  ^'  ^ 
quently  were),  the  folemnity  was  graced  by  the 
fongs  and  mufick  of  rainftrels,  who  attended 
M  2  on 
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BOOK  II. on  the  knight,  and  by  naa^iy  other  marlfs  aJf 

^         rejoicing    and    honour.     Robes    of   different 

colours  were  alfo  given  to  hina  a.t  the  expence 

HHl^Ae  ^f  the  c^own.  In  the  hiftpry  of  the  Exchequer 

Exchequer,    \  find  au  accotint  of  thirty-three  pounds,  for 

^J^^*j^g*^^5-tljreerobe5s  oiFfca^lct,  two  robes  pf  groeu,  ^y\ 

Kent.  pther  neceffaries  for  nnakLng  a  Ijixigbti  allowed 

Ibidem,  Mag.  by  j^jpg  John.     But  in  foni?  accounts  of  tho 

Rot/i2.'6,  *  reign  of  Henry  the  Second  the  expence  of  this 

Mag  Rot.     ceueoiony  is  not  near  (b  great ;  which  may  have 

Rot.i!6.     been  owing  to  his  better  o^conomy.     A  di^ 

ference  \ya5'  made  in  the  drefs  of  knights  and 

efcjuires,  it  not  bpicig  permitted  tp  the  latter  tp 

w^ar    any  gold,    tlip^Jgh  "they  were  of   the 

highefl:  quality ;  apd   frofti  h^nce,  1  fuppoie^ 

as  well  as  from  the  gilt  fpur^  giwen  tq  k^iights 

at  receiving  the  order,  they  were  di(lingui&ie4 

by  the  name  of  Equates  Aurati. 

ily£/^     In    time    of   vfar   and   aftual    fecvice,  th^ 

1.  i.  c.  3.  '  above-mentioned  forms  were  much  abridged^ 

Seiden's  Th.  'pj^g  perfon  who  was  to  bq  knighted  prefented 

fea.34.  ^  "^'^  fword  to  the  king,  or  commander  in  ciiief, 

if  the  king  was  not  with  the  army,  and  defired 

to  receive  the  order  of  knighthood,  which  was 

given    him  with  uo  other  ceremony  thaix    ^ 

Itroke  on  the  neck  with  that  Iword.    Before  ^n 

afla^ulr,  or  a  battle,  or  any  perilous  a£tion,  it 

was  cuftomary  to  make  a  number  of  knights  in 

this  manner,  as  an    encouragement   to  thofq 

who    were    thus    chofen    out    from    ?J1    the 

efquires  there  prefent,  to  aft  not  unworthily  of 

the  dignity  they  received.     The  fame  thing 

was  done  at  the  concluhon  of  a  battle  or  fiege^ 

'      or 


6 1*   KING   HENRY    II.  1/^5 

or  other  miliUry  exf)loir,  as  a  reward  to  thofc^oOK  11. 
who    had    diftinguifhed    tHemfelves    by  their^    ^"^ 
valour.  And  this  was  juflly  efteemed  the  moft 
honourable  khighthood.     In  France  the  order  v.  nivifion 
iVas    given  ^^ith    the    following  words :  *^  IseiK^^^^ 
**  make  thee  a  knight,  in  the  name  of  God  and  of  Honor, 
**  my  Lord  St.  Georgt,  to  maintain  the  faith  ^^'*"'^*  3* 
*^  and  juftice  loyally,- and  defend  the  church,  ^^■  ^"^^ 
**  women,  widows,    and  orphans."      In    theseeSeklen, 
empire    the    oath,    anciently  taken  '  by    the  ib.c.i.  fed- 
knights,   at  receiving  the  order,  was  to  the  ^°;  L^V.^fj. 
fame  effe<9:;     But  John  of  Salifbury,  in   his 
book  De  Nugis  Curtaliutn^  which  appears  to 
have    been  written    under  the  reign  of  khig 
Stephen^  fays,  that  in  England,  for  the  mbft 
parti  it  was  then  becdtne  the  farfiion  not  to  ^ 
adminifter  any  oath  to  the  knights.     Yet   he 
labours  to  (hew,  that  by  the  indifpenfable  duty 
of  their  office,  they  were  tacftly  bound  to  the 
defence  of  the  church;  and  avails  himfclf  (asV.  Epi0,9. 
dodS  likewife  Peter  de  Bldis,  who  wrote  not^^^^-  ^^^^^^^v 
long    afterwards)  of    thfe  ceremony  of  therf 
taking  their  Iwdrds  from  the  altar,  as  indi- 
cating a  profefTion  of  their  having  l-eceived  it 
to  the  defence  and  honour  of  the  pri6fth6oJ, 
the  affiftaiice  of  the  poor,  the  purnifhment  of 
civil   deeds^,   arid   the  freeing  of  their  country 
from  tyranny  or  oppreffioiis-    Indeed  both  thefe 
writers   add^,  thsft   many  of  the  knigAts  did  \ti 
po  wife  a<£t  agreeably  to  fuch  a  profeflion-,  but    . 
ars  if  they  had  vowed  the  very  contr;Try ;  efpe- 
(ciaily    with  regard  to  the  church.     Y^'  the 
gfeneral  opinicu  of  their  being  engaged  to  ferve 
^  M  3  and 
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BOOK  11.  and  defend  it  muft  haVe  contributed  greatly, 
""  in  the  age  that  I  write  of,  to  promote  the  Cru- 
fades;  as  the  entering  into  that  warfare  ap- 
peared only  a  confequence  of  the  original  obli- 
gations which  every  knight  had  confrafled  in 
receiving  his  knighthood.  And  in  the  next 
age  it  induced  them  to  draw  their  fwords  with 
equal  zeal  againft  the  Vaudois  and  Albigenfes, 
»  whom  the  clergy  reprefented  to  them  as  ene- 
mies to  the  church  and  catholick  faith. 

Every  knight  had  a  power,  inherent  in  him- 
felf,  to  make  other  knights,  not  only  in  his 
own  country,  but  wherever  he  went:  and 
(what  feems  more  extraordinary)  knighthood 
was  fometimes  conferred  in  England  by  thofe 
who  themfelves  had  it  not,  and  were  indeed 
incapable  of  it,  viz.  bifhops  and  abbots.  Wil- 
liam Rufus  was  knighted,  in  his  father's  life- 
time, by  Lanfranc  archbi(hop  of  Canterbury. 
The  foundation  of  this  muft,  unqueftionably, 
Jiave  been  a  notion,  that  the  order,  being  conferred 
with  facred  rites  and  forms  of  prayer,  was  a 
kind  of  religious  inftitution.  During  the  reign 
of  king  Stephen,  we  find  that  the  earl  of  Glo- 
^  cefter  knighted  his  brother,  who  was  after- 
wards earl  of  Cornwall;  and  other  examples 
occur  of  the  fame  power  being  exertifed,  for 
feveral  ages,  by  private  perfons  .in  England, 
without  the  authority  of  a  royal  commiffion. 
Nay,  our  kings  themfelvcb  have  been  knighted 
by  the  hands  of  their  fubjeds :  as  Henry  the 
Sixth  by  the  duke  of  Bedford's,  and  Edward 
the  Sixth  by  the  duke  of  Somerfet's.  Knight-r 
hppd  W^§  they efpje  diftipguiflied  from  all  othct 
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honours  and  dignities  in  a  ftate  by  this  renmark-  BOOK  11. 
able  difFerctice,  that  thofe  were  fuppofed  to  be' 
derived  from  the  king,  as  their  fountain  and 
head  ;  but  this  might  be  given  to  the  king 
himfelf  by  his  fubjed  It  might  alfo  be  given 
by  any  Sovereign  prince  in  the  territory  of 
another,  ^aid  the  rank  affigned  to  it  was  the 
fame  in  all  Chriftian  countries. 

The  poet  Gunther,  who  was  contemporary 
with  Henry  the  Second,  fays,  in  a  Latin  poem, 
that  the  Emperor  Frederick  Barbarolfa,  the 
better  to  repel  the  enemy  from  his  borders,  and 
defend  his  country  by  the  fuperior  force  of  his 
arms,  granted  knighthood  to  many  perfons  of 
low  and  vulgar  birth,  which  in  France  would 
have  been  thought  a  ftain  to  that  dignity.  And 
from  a  palfage  in  Glanville  (of  which  I  Ihall  fay 
more  hereafter)  it  may  be  inferred  that  in  Eng- 
land, under  Henry  the  Second,  even  enfran» 
chifed  villeins,  born  in  fervitude,  were  fome- 
times  knighted.  Yet  this,  I  prefume,  was 
only  done,  when  they  had  performed  very  ex- 
traordinary aftions  in  war,  after  having  ob* 
tained  their  freedom. 

In  the  reign  of  Henry  the  Third  the  honor 
and  lands  of  Roger  de  Somery,  baron  of  pud-  See  Madox's 
ley,  was  feized  by  the  crown,  becaufe  he  ^^^ J^^^^,\^^ 
not  come  to  the  king  to  be  girt  with  tht  belt  oj 
knighthood.  And  in  the  nineteenth  year  of  the 
fame  kmg,  all  the  (herifFs  of  England  were 
commanded  to  make  proclamation  in  their 
refpeftive  counties,  that  all  who  held  of  the 
king  in  chief  one  knight*s-fee,  or  more, 
sncj  were  not  yet  knighted,  fhould  take  arms 
M  4  and 
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BOOK  IL  ap^  get  thcmfclves  knjgbtcd,  before  th^ 
^';™"'^'^^'~'  next  Chfiftmas,  as  they  loyed  th^  tenements 
qr  fees  which  they  held  of  the  king. 
Whether,  in  the  tifnes  that  I  write  of^ 
any  compulfion  was  nfed  to  oblige  men  to  be 
knighted,  I  cannot  pofitively  affirm  ;  but  as  Mr. 
M^dox,  in  his  hiftory  of  the  fixcheguer,  ha^ 
given  no  records  of  any  fines  having  been 
levied  on  that  account,  or  proglapaations  iffucd 
to  enjoin  it,  till  the  reign  of  King  Henry  the 
Third,  and  many  in  and  after  that  reign,  th^ 
prefumption  is  ftron^,  that  it  had  not  been 
the  pradtice  before  the  death  of  King  John. 

Indeed  it  feems  a  deviation  frorp  the  original 

principle  of  th^is  inftitution.     For  one  cannot 

but  think  it  a  very  great  incpnliftency,  that  ^ 

dignity,''  which  was   deemed  an  acceiiion  of 

honour  to  kings  themfelves,  (hould  be  forced 

upon  any  ;  and  ftill  more,,  that  fuch*  numbers 

of  a  lower  rank  of  gentry  (hould  be  obliged  to 

receive  it,  as  a  duty  annexed  to.  their  fiefs, 

Guillaume  le  Breton,  who  wrote  under  Philip 

v.LaSaladc^Auguftus,  feys  pf  a.  young  nQblemaqi,    wh(0 

^^'^f*        had'  diftipguiflicd    himfelf  in  the   array    of 

France  at  the  b,attle  of  Bpuvines,  that  h«  was 

worthy  to  be  made  a  knight,  both  by  hia  hn 

jjiily  a^nd  by  his  anions.     There  is  alfo   in  a 

Freijcb  tr^atrfe  of  no  little,  authority  ypon  thi.s. 

fubjeft  the  following  pallagfa:  *'.  An  e%uir^ 

"  when  hei   has  travelled  tnjuahj    and  been,  in 

f'  many  exj>htts  of  armh  quf  ofi»hic,b  he  has  come 

:'«  y^kh  honour^  and  whq,  h^^  an,  e/Iate.  Jufficient  ta. 

^^  maintain  the^  rank  of  kn,i^ht,hDQd  (fpr  Qt hqr vs^ilij 

I'  ;t  would,  bpnp  konpur  tq  him,  ajc^4  it  is  betn 

i  '  ^    ^  '       '     "'  i'  ter 
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«*  tor  to  be  a  gpod  ^fquire  than  a  poor  knight),  BOOK  lu 
♦^  ought  to  defire  any  lord,  qr  valiant  kwight^         ^    '^^ 
<^  to  knight  him,  in  the  nanac  qf  God,  &c.** 
IJere  not  only  the  being  poflefled  of  a  com-* 
pcteht  fortune,  but  the  having  given  many 
proofs  of  perfonal  valour,  is  madp  a  neceffary 
quaUGq^tiqn  for  the  attainment  of  knighthood  ; 
md  it  is  fpoken  of  as  an  honour  which  the 
efquire  w^s  tq  gain,  not  as  a  burthen  impofed 
upon  him  by  law  or  tenure.     A  learned  mem« 
ber  of  the  French  acadejny,  who  h«s  lately  e«i-» 
riched  the  ^republic  of  letters  with  fome  excels 
lent   obfervatioas  on    ancient    chivalry,    ba$ 
(bewn  th^t,  in  France,  th^  education  given  to  ^•^^?**^ 
thofe  who  afpired  to  knighthood  was  escel- c^evXier 
lently  calculated  to  make  them  good  ibldiers,  t.  i.  1.  i.  & 
md  inftrua  them   in   all  the  duties  of  that^°^* 
noble     prqfeffion.      Undoubtedly     the     fame 
methods    were    ufed    in    England;    for    our 
firft   kings    of  the   Noroi^an    raqe    inttodueed 
into    their    courts    the    falhions    and    mai> 
ners  of  France  with  little  aUeration ;  and  moft 
of  our    nobil.ity,   during    the  times  whicK  I 
\\ijite  of,  beiijg  of  Norman,  c^r  Freiach  ex-trac-* 
tion,  a^d  keeping  up  a  perpetual  intercourft? 
with  tt^^ir  cquutrymenj,  the  pla^i  of  education 
in  France  muft  naturaUy  have  been  thoijght  thej 
bfft  they  could  follow.    j^Fmong  the  French,,  a. 
younggGntleman^deftinedtoarm^  byhispareitfsv.         ' 
was  ufually  taken,  when  he  was  fcven  years.  o\d^ 
opt  of  the  hands  of  the  women,  who  till  tb3Qn' 
had  the  care  of  his  breeding,,  wd  reimaiced  a 
f>0ge   till  fouf;teen,    in   the    family   oi  fomfo 
KfWght :  after  which  he  lerved  fev^ii  years,  in; 
^  '  the 
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BOOK  IL  the  quality  of  efquire^  and  was  then  knighted : 

but  this  term  of  pupillage  and  of  fervice  was        ' 
frequently  abridged,  and  knighthood  was  given 
to  Ibme  perfbns  at  fifteen  or  iixteen   years  of 
age,  if  they  had  an  extraordinary  forwardnefs 
and  maturity  of  ftrength,    or  were  of   very 
SecSpcl-      high  rank,  as  princes,  or  the  fons  of  princes. 
"£^,%    Sir  H-  Spelman  fays,  that^  with  the  En^lifli, 
mUitc  difiert;  fifteen  is  accounted  the  lawful  age  of  knight- 
ly *7£*        hood  :  but  he  obferves  that  two  of  our  kings 
were  knighted  when  they  w^re  much  younger, 
v.Mcmoircs  namely,  Edward  the  Sixth  in  his  tenth  year, 
Chevaierie,    and  Henry  the  Sixth  m  his  fifth. 
t/i.p.95,96.     Every  knight  had  his  lady,  to  whom  he 
vowed  faithful  fervice,  whofe  favours  he  wore 
in  tournaments  and  in  battles,  and  for  whofe 
honour  he  was  always   prepared   to  combat, 
with  no  lefs  zeal  and  enthufiafm,  than  for  the 
defence  of  the  catholic  religion  itfelf.     This 
was  inculcated  to  them  in  the  firft  rudiments 
of  their  education :  for  an  old  chronicle  tells 
us,  that,  together  with  their  catechifm^  the  young 
gentry  were  taught  the  art  of  love.     The  great 
purpofe  of  thefe  inftruftions  was  unqueftiona- 
bly  to  make  the  paflion  of  love  ah  incitement 
to  valour,  and  likewife  to  humanife  an4  fub- 
due  the  ferocity  of  their  manners.     Both  thefe 
ends  were  accomplilhed  j  the  firft  in  a  high  de* 
gree,  and  the  latter  as  far  as  the  general  bar-  . 
barifm  of  the  times,  in  other  refpefts,  would 
permit.     By  fome  paffages  in  ancient  writers 
who  treat  of  chivalry,  it  appears,  that,  in  the 
leflbns  of  love  which  were  given  to  the  can- 
didates for  the  order  of  knighthood,  a  kind. of 
.    .  .    '         3  Platonic 
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Platonic  refinement  and  purity  was  ihfpired:BOOK  II. 
but  we  learn  from  the  hiftory  of  thofe  ages, '  -v^-— ' ' 
that  thefe  fentiments  were  very  feldom  of 
much  more  ufe  to  fecure  the  chaftity  of  the 
ladies,  than  the  enchanted  armour,  which 
fome  knights  imagined  they  wore,  was  to 
guard  their  bodies  from  fwords  or  lances. 

The  very  amufements  of  chivalry  were  a 
perpetual  difcipline  and  fchool  of  prowcfs. 
Enough  has  been  faid  before  of  tilts  and  tour* 
naments,  and  other  methods  of  exercifing  the' 
courage  of  the  Jcnights,  in  times  of  peace.  But 
when  their  own  country  did  not  furnifh  them 
with  fufficient  opportunities  of  displaying  their 
valour,  fo  impatient  were  they  ofeafe,  and  fo 
defirous  of  glory,'  that  they  often  went  into. 
ioxtiguhxi^s^  to  feek  adventures.  If  any  en- 
terprife  of  great  peril  was  undertaken  by  a 
knight,  he  often  affociated  with  him  a  brother  ' 
of  arms:  which  fraternity  was  eftecmed  fo 
clofe  a  bond,  that  their  obligation  to  aid  each 
other  was  only  fubordinate  to  the  loyalty  due 
to  their  fover^ign ;  nor  is  it  probable  (if  we 
eonfider  the  temper  of  the  times)  that,  when- 
fuch  an  engagement  had  been  cemented  by 
common  dangers  and  benefits,  it  could  be 
always  kept  fubj eft  even  to  that  limitation. 
We  are  affured  by  a  learned  antiquary,  thatv.  DuCange 
the  compadt  was  fometimes  ratified  by  the  par-Pl^^j  ^K 

^.  ,     .  .  1-1.  \    *   luite  dejoi 

ties  openmg  their   veins,  and    mingling  their viiie. 
blood,  to  fignify  that  each  of  them  was  ready 
to  (hed  his,  in  defence  of  the  other.     A  near 
relation  was  alfo  contracted  between  the  perfon  . 
who   received  the  order  of  knighthood,  and 

him 


oin* 
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90  OK   It  htm  who  conferred  it;  the  imparting  of  that 

*"  '    ^       ^honour  bcihg  deemed  a  kind  of  adoMion, not ^  in*- 

deed,  with  regard  to  the  right  ot  inheritance^ 

but  to  a  communication  of  paternal  and  filial 

affe<Sion. 

All  this  fectns  quite  romantick  ;  and  indeed 
the  old  romances  are  no  contemptible  hiftories 
of  the  manners  of  thofe  times.  The  knight- 
errantry  they  defcribe  had  then  a  real  exiftence. 
Tiie  gallantry  of  the  knights  to  the  ladies^ 
which  had  an  air  of  devotion  ;  their  prcfeiitiiig 
them  with  the  prizes  they  had  won  in  their 
tournaments,  and  even  with  the  prifoncfs  they 
had  taken  in  war  j  their  delivering^  cap^ivesy 
efpecially  of  the  fair  ftx,  from  caftles,  where 
tliey  were  •  violently  detained  and  ijajurioufly 
treated;  their  pur fuing  affaffins,  or  robbers,  to" 
punifli  and  deftroy  them  without  form  of  law  ; 
and  their  obliging  knrds  of  caftles  to  abblitb 
m/  ct^cmSi  which  they  had  caiu^d  to  be  ob* 
ierved  in  their  diftri^as  or  manors;  alli  thefe 
thing.^,  which  are  feigned  of  knights^  \i\  the 
Freitch  and  SpaniQi  romances^  were  pffen 
done  in  real:  life,  and  arofe  out  of  th^  prini:i-«- 
pies- of  knighthood  itfelf,  the  difordcrs  of  the 
feudal  governments,  and  the  fpirit  of  the 
tuiaae^v  Even  the*  moft  incredible  fidions: 
in  theib  books,  the  forceries  and  enchant- 
ixi4i4ts^  had  a  foundation  in  the  eftabliflied 
fakh'  oi  thofe  agesj  and  iti  the  many  fpper- 
iiitietis* which  the  Chriftian  religion,  as  well 
j^s  the  Jewifh,  the  Mahometan,  and  the  Pa- 
^^y  wasi  theo  ov'^sr-ru^n   with :  fo  that  what 

in 
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in  thefe  days  appears  to  us  Ibe  deliriuifik  of  a^OOK  ^ 
wild  unagi«atioo,  was  in  tbofe  the  univcrfal '  "* 
creed  of  man|ii^^-  The  extraordinary  boiioiws 
paid  to  knights,  in  caftles,  in  cities,  and  iii  the 
courts  of  great  prin:Qes,  are  like  wife  truly  re* 
prefeia-ted  by  the  defcription  given  of  them 
in  old  romaiices:  but  befides  thefe,  which 
th«y  wjoyed  in  every  country,  from  the  cour* 
tefy  of  the  times,  they  had  in  England  fomc 
legal  diftiniiions  and  privileges^  granted  to  the 
whole  order,  and  which  fihew  the  high  eftit 
siation  of  it  in  the  eye  of  the  law. 

Mr.  Selden  takes  notice  of  it,,  as  •*  a  fpe-™e9  of 
**  cial  honour  to  knighthood,  that  though  it  bec.°^^.\^el!  a;. 
«<  regularly  fuppofed  in  law,  that  no  heir  of 
^'  a  tenant  by  knight-fervice  is  able  to  do  the 
♦*  fesvice  of  himfelf,  until  be  be  of  the  age  oi 
^  one- and- twenty  years  (which  is  the  reafon 
**  and  ground  of  all  our  wardships  of  male* 
**  heirs),  yet  if  any  fuch  be  kiiighted,.  either  in 
*^  the  tenant's  life-tipe,  or  after  his  death,,  of 
♦*  what  age  foever  he  be,  he  is  adjudged,,  for . 
*^  that  purpofe  only,  as  of  full  age,  and  the 
"  ward(hip  of  his  body  in  the  one  cafe  is  pre- 
'*  veeiteil  by  it,  and  in  the  other  ends  with 
"  it.  For,  in  regard  that,  by  the  laws  of 
**  bonov^r,  he  is  adjudged  to  be  a  knight,  there- 
"  fore,  by  the  common  law,  hejslikewifead- 
**  judged  (o  able  to  do  the  fervice,  as  that  bis 
*•  body  iieeds  no  further  tuition  of  a  guardian 
**  over  it/'  But  the  farpe  author  obierves, 
that,  by  the  grand  charters  both  of  King  John 
and  Henry  the  Third,  though  the  vvardflup.  of 

the 
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BOOK  >L  the  body  be  ended  by  the  tenant's  receiving  the 
order  of  knighthood,  yer  the  land  was  to  con- 
tinue in  the  cuftody  of  the  lord  till  the  heir 
was  of  the  age  of  twenty-one  years.  *^  Froai 
*•  this  reafon  (fays  he)  it  was,  that,  under 
*^  Henry  the  Second,  fome  are  fined  for  pro- 
**  curing  others  than  the  king  to  knight  any 
**  of  the  king's  wards;  whereby  he  loft  his 
^'  wardftiip  of  the  body/'  Other  privileges  of 
knighthoodinjudicialproceedings  are  mentioned 
by.  Mr.  Selden,  as  '*  that  the  grand  affize  in 
**  a  writ  of  right  (which  is  as  a  jury,  and  the 
<*  higheft  trial  by  oath  that  is  in  the  law)  is  to 
*'  be  chofen  by  knights,  and  out  of  knights, 
*«  if  they  can  be  found."  It  appears  by  Glan- 
ville  that  this  was  law  under  Henry  the 
Second.  And  in  the  Pipe-rolls  of  that  reign 
one  is  fined  at  a  hundred  pounds  for  ftriking  a 
knight ;  and  another  at  forty  marks,  becaufe 
h€  was  prefentwhen  the  knight  was  compelled 
to  fwear  that  he  would  not  complain  pf  the 
injury  done  to  him.  Thefe  inftances  (hew  a 
great  regard  in  the  law  to  the  honour  of  knight- 
hood: for  a  hundred  pounds  was  in  thofe  days 
a  very  high  fine.  I  take  no  notice  here  of  any 
diftindtions  given  to  knights  in  later  times,* 
which  I  am  not  fure  were  enjoyed  by  them 
during  thofe  that  I  write  of.  But  it  appears 
hy  the  dialogue  de  Scaccarlo^  that,  under  King 
Henry  the  Second,  the  horfes  and  arms  of  a 
knight  who  had  a  ^good  reputation  were  not 
to  be  fold,  even  for  the  payments  of  his  debts  to 
ticking,  under  a  procefs  out  of  the  Exche- 
quer J 
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quer;  but  were  to  be  privileged,  tbat,  when^-BOOKll. 
ever  there  (hould  be  occafioD,  he  might  be    .  '  " 
called  out,  well  furni(hed  with  thefe  necef- 
iaries,  to  ferve  the  king  and  kingdonti.    The 
ranfoms  paid  to  knights  for  the  prifoners  they 
took,  and  the  fiiare  affigned  to  them,  by  cuf-. 
torn,  of  all  the  booty  and  fpoils  which  were 
gained  from  an  enemy,  furnifhed  them  with 
ample  means  of  advancing  their  fortunes :  but 
they  had  moreover  rich  prefents  made  to  them 
by  the  princes,  or  nobles,  they  ferved,  upon 
the  performance  of  any  eminent  feats  of  valour. 
And  as  every  knight  was  permitted,   by  the' 
law,  or  ufage  of  the  times,  to  offer  his  fword 
occafionally  to  different  potentates,  when  they 
were  not  in  an  aftual  ftate  of  hoflility  againft 
each  other,  it  often  happened  that  the  fame 
peribn  was  enriched  by  the  munificence  of  fe- 
veral  courts.     It  was  indeed  the  interefl  of  a 
king,  or  any  great  feudal  lord,  to  let  his  knights 
feek  employment  wherever  reputation  was  to 
be  gained,  if  he  himlelf  had  no  immediate 
want  of  their  fervice,  in  order  to  keep  up  the. 
fame  of  his  chivalry;  and  that  they  might 
return  to  him  more  experienced  and  improved 
in  the  art  of  war.  By  this  means  the  militia, 
in  which  the  principal  and  peculiar  flrength  of 
the  feudal  governments  lay,  was  kept  in  con* 
ftant    exercife,    and   frequent    adualr  fervice ; 
without  which  no  militia  can  ever  be  equal  to 
a   veteran   {landing    army.      And    it    is   very 
remarkable,  that,    although  the  nobility  and 
gentry  of  England  were  bound  to  fight  for 

their 
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"  beM^  yet  the  f>olK?y  of  our  forefathers  thmight*        ^ 

it  wecefTary  to  add  all  thefe  further  rewards  of 
bohorary  diftinAions  and  other  enwlumcnts, 
that  they  might  perform  their  duty  with  more         "^ 
alacrity^  and  make  thetofelves  equal  to  fo  high         j 
aaad  important  a  t^uft  a$  the  fafety  and  glory 
of  the  nation.     It  may  be  fnily  fatd,  that  the 
gratits  of  the  military  fi^fs  gave  a  boSy  to  cbi^ 
valry  ;   and  ihefe  inftitutidns^  a  JduL     Nor  is 
it  probable  that  tvithoot  fome.  encouragements 
of  this  nature^  which  raiife4  a«id  kept  up  in  the 
military  tenants  a  ftrong   martial  -  fpirrt  and 
ardour  for  the  fervice,  they  would  ever  have 
been  fuch  good  foldicrs  els  W6  find  they  were, 
dr  would  not,  after  fonfte  tin^e,  haVe  degene-* 
tkteA^  a$  other  militias  have  dane,  itifo  i  fdrce         ^ 
'    merely  nominal,  *nd  of  no  more  rcal  ufe  ta 
the  fecuricy  of  the  kingdom^  than  the  rtrft/ 
armour  aind^  lafnces  hung  up  in  old  Gothic 
kails,  rather  as  images  of  ancient  prowefs,  than         j 
inftruments  of  pf eftnt  defence.    But,  from  the         \ 
methods  here  defcribed   (wherein  I  think  we 
may   difcover  a  deeper   meaning,  and   better 
icnfe^  than  is  generally  fuppofed),  the  feudal 
militia  acquired  a  yigoUt  and  an  energy,  which 
no  laws  could  give  to  it,  and  which  can  only 
be  furpaffed  by  the  moft  exaft  difciplrne   of 
regular   armies,    inured   to   war.      Indeed   if         ' 
never  quite   funk,    till  the  fptrtt  of  cbhahy 
began  to  grow  out  of  fafhion,  atid  wats  everir 
rendered  the  objeft  of  ridicule ;  a  misfortune 
into  which  every  fpecies  of  heroifm  i^  apt  to  ftiH^         ! 

from         \ 
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from  tbe  near  affinity  that  thiere  is  in  raorals^BOOlt  ir. 
as  well  as  in  writings^  between  the  fublime  and        v  "  '  ' 
tise  extravagant  \    and  from  the  pronenefs  of 
human  nature    to  undervalue  that   which  it 
finds  to  have  been  overvalued. 

When  the  order  of  knighthood  was  account- 
ed the  higheft  honour,  to  be  degraded  from  it 
was  thought  the  moft  ignominious  punifli* 
meat  that  a  gentleman  could  eudurci:  This 
was  done  by  the  ceremony  of  taking  from  the 
delinquent  the  proper  enfigns  of  knighthood^ 
which  had  been  given  to  him  at  his  creation^ 
namely,  the  fword  and  gilt  fpurs.  But  I  do 
not  find  any  inftance  of  fiich  a  degradation  in 
the  times  that  1  write  of,  except,  perhaps^  ill 
the  cafe  of  Henry  de  Eflex,  who,  it  may  be  v.  Cicet. 
prefumqd,  from  the  words  of  a  contemporary  l'"ag.  Hifc 
hiftorian,  was  deprived  of  his  knighthood,  with  ,"5^""* 
the  marks  of  infamy  abovementioned,  before 
he  took  the  habit  of  a  monk,  in  confequence 
of  his  having  been  vanquiftied  in  the  duel  with 
Robert  de  Montfort.   - 

It  is  of  the  higheft  benefit  to^fbciety^  and 
what  a  wife  government  will  endeavour  with 
all  its  Ikill  to  procure,    that  men  fiiould  not  * 

hope  to  be  greatly  honoured,  or  refpedted^  from 
the  accidental  advantages  of  birth  or  wealth, 
without  pcrfonal  merit.  And  this  good  did 
our.  anceftors  derive  from  the  inftitutidns  of 
which  \  am  treating.  They  were  taught^ 
that  not  the  higheft  hereditary  dignities,  v\ot  - 
the  large(J  poffelfions  annexed  to  (;hofe  digni-  * 
tics^   could  entitle  them  to  refpeft,    without 

Vol.  IIL  N  ^         the 
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BOOK  11. the  order  of  knighthood,  arid  the  pra<9icc  of 
thofe  duties  which   the  rules  of  that  order 
exadled  from  its   members ;    duties  quite  in* 
compatible  with  indolence,  with  effeminacy, 
with     any     thing    fordid    or    puiillanimous. 
Thefe  inftrudions,  when  they  met  with  good 
difpofitions,    would    naturally   produce    great 
effects:  and  whoever  reads  the  ancient  chronicles 
of  England  and  France  will  find,  that  not  only 
a  general  pafliou  for  military  glory,    and  a 
moft  aftive  courage,  but  fome  as  fair  and  noble 
fruits  of  heroick   virtue  were  raifed,  'by  this 
northern  method  of  culture,  as  ever  grew  in 
the  rich  foils  of  ancient  Greece  and  Rome. 
The  Black  Prince^  who  was  entirely  formed 
on  the  leffons  of  chivalry,  is  alone  a  fufficient 
proof  of  this  aflei;tion.    I  will  add  that  the  two 
lafl:,  who  appear  to  have  faihioned  themfelves 
upon  the  fame  model,  and  to  have  pofiefled  iu 
pcrfedion  all  the  virtues  of  their  order,  were, 
*  in  France,  the  Chevalier  Bayard^  and,  in  Eng- 
land,   Sir  Philip  Sidney.     Indeed  the   idea  of 
honour,  in  the  fenfe  vve  underftand  it,  as  fome- 
thing  diflinft  from  mere  probity,  and  which 
fuppofes  in  gentlemen  a  ftronger  abhorrience 
*  of  perfidy,    fallebood,    or    cowardice,    and    a 
more  elevated  and  delicate  fenfe  of  the  dignity 
of  virtue,  than   are   ufually   found   in  vulgar 
minds,  feems  to  have  arifen  from  the  notions 
of  chivalry.    But  here  lies  the  great  diference 
between  the  inllitutions  of  the  Greeks  and  the 
'  Romaps,  and  thofe  of  which  I  am  treating, 
in  forming  men  to  the  fervice  of  the  publick  : 

the 
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the  education  given  to  youth  by  the  wifdomBOOK  !!• 

of  thofe  ftates,  the  courfe  of  life  it  brought' '"^ 

them  into,  and  the  feveral  objeds  it  held  out 
to  excite  their  ambition,  tended  no  Icfs  to  make 
them  able  (latefmen,  than  Virtuous  citizens  and 
brave  foldlers:  but  the  precepts  of  chivalfy, 
and  the  whole  progrefs  of  knightly  accomplilh- 
inents,  had  little  regard  to  the  improvement  of 
the  intelleftual  faculties.  Good  learning  and 
the  arts  of  policy  were  fo  far  from  being  ftudicd 
with  a  proper  application,  that  they  were  ge* 
.nerally  left  to  clergymen,  as  derogatory  frqni 
the  noble  profeflion  of  arms :  and  even  the  ari- 
jnics .of  thofe  times  had  in  them  much  lefs  of  z 
ftria  and  regular  difcipline,  than  of  difoWerty 
valour  and  impatience  for  adtion,  which,  tp^ 
gether  with  the  diverfity  and  uncertainty  of 
the  commands  to  which  they  were  fubje£k  un- 
der different  feudal  lords,  and  the  frequent 
quarrels  of  thofe  lords,  produced  great  coufuf  . 
lion ;  and  often  oqcafipned  their  defeat,  and 
the  nciifcarriage  of  their  enterprizes.  It  is  alfo 
evident,  that  the  multitude  admitted  to  knights 
hood  diminilhed  its  dignity,  and  made  it  im* 
poilible  that .  the  moral  rules  of  the  order  fhould 
be  generally  obferved,  ,      . 

Whether  in  the.  times  of  which  I  writ?  we 
had  any  knights  bannerets  is  not  very  clear. 
The  name  does  not 'occur  in  our  hiftaries  or 
records  before  the  reign  of  Edward  the  Pirft/  . 
But  Duchefne  has  publifhed >  lift  of  French^ 
bannerets  in  the  tirne  of  Philip  Auguftps,  wheire 
thofe  of  Normandy,  Anjpu,  and  the  other 
N  «  d9nji|)i9»» 
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BOOK  H. dominions  of  thchoufe  of  Plantagenet,  are  fet 

"         down.     It  is*  more  than  probable  that  they  en*- 

joyed  .the  fame  dignity  in  the  reign  of  King 

Henry  the  Second,  the  latter  part  of  which 

coincides  with  the  firft  years  of  the  monarch 

abovemenridned.     In  reality,   this  was  not  ft 

new  order  of  knighthood,  but  only  a  higher 

rank,  conferred  by  the  fovereign,  or  by  the 

,    general  of  a  royal  army,   on  fome  of  that 

order,  who  were  richer  than  others,  and  were 

followed  into  the  field  by  a  greater  number  of 

vaffals;     The  nature  of  it,  and  the  manner  ia 

which  it  was  given,  will  beft  appear  by  the. 

following  inflances  from  hiftory  and  records.- 

When  Sir  John  Chandos  was  in  Spain  with 

ihe  Black  Prince^  juft  before  the  battle  of  No-- 

Sec  Proiffard  varret,  fought  to  reftore  Don  Pedro  to  the 

Chron.  ancT    thronc  of  Caftile,  he  came  to  the  prince,  and 

of  Honor/  *  delivered  into  his  hands  his  own  banner  folded 

par.  ii.  C.5*  up,  With  thcfe  words :    *<  My  Lord,  here  is 

«ea:.  39,       »,  ^  banner,  which  I  prefent  to*  you  thus; 

**  that  it  may  pleafe  you  to  unfold  it,   and 

**  give  me  leave  to  fet  it  up  in  the  battle  to-^day; 

"  For  (God  be  thanked)  I  have  very  fu^imt 

"  means  in  land  and  inheritance  to  jupport  the 

^^  Jlate  and  expence  it  requires^     The  prince 

and  the  king  of  Caftile,    who  ftood  by  him 

in  the  field,  unfolded  the  banner  and  returned 

it  open  to  ChaiTdos,  faying  to  him  thefe  words : 

*^  Sir  John,  here  is  your  banner !  May  God 

**  aflift  you  to  gain  honour  with  it  by  yout  / 

«<  valiant  actions."     He  then  went*back  with 

great  joy  to  his  people>   and  faid  to  them» 

My 
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**  My  fellow-foldiers,  behold!  here  h  my^OQ^  th 
**  banner,  and  yours,  if  you  will  guard  it  ' 
*>  as  you  ought."  They  received  it  very  glad^ 
Jy,  faying,  that,  by  the  help  of  God  and  St. 
George,  they  would  guard  it  bravely,  ai>d  do 
their  duty.  After  which  it  was  left  in  the- 
hands  of  William  Alery,  an  EngliOi  efqurre, 
who  bore  it  in  the  fight  with  great  valour.  I 
cannot  conclude  this  fubje'ft  without  taking 
nc^ice  of  a  ftrange  inconfiftency,  that,  in  ii}  " 
age  which  hallowed  and  confecrated  knight- 
hood^ a  fynod  afiembled  In  England,  under 
William  the  Conqueror,  (hould  injoin  every 
knight,  or  military  tenant,  who  had  been  with 
that  monarch  at  the  battle  of  Haftings,  to  do 
penance  during  one  year,  for  every  man  whona 
he  knew  he  had  flain  there,  and  during  forty 
days,  for  every  roan  whom  he  knew  he  had 
ftruck,  and,  if  he  was  ignorant  of  the  number 
whom  he  had  flain  or  ftruck,  to  do  penance, 
at  the  difcr?tiori  of  the  bi(hop  of  the  diocefe, 
\  one  day  in  every  week  as  long  as  he  lived;  or 
•  (if  he  were  able)  reJeem  it  with  perpetual  alms^ 
.  by  huilding  or  endowing  a  Church.  This  al- 
ternative was,  I  prefume,  the  real  motive, 
that  induced  them  to  be  guilty  of  fuch  a  glar- 
ing abfurdity,  as'  to  inflift  thefe  penances  upon 
ibldieirs,  for  killing  or  ftriking  their  enemies,  ' 

in  the  profecution  of  a  war,  which  they  them- 
felves  admitted  to  be  lawful ;  without  even 
excepting  thofe,  wiw,  they  fay  in  the  pream-  ' 
ble  to  thefe  very  canoas,  did  of  right  awe  mili^ 
tary  fervioe  to  WSlUam  Duke  ^  Narmandy. 
N3  .But 
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^QQK  It  But  there  is  one  of  thefe  canons,  which,  fof 

SccSpclman's^he  benefit  of  mankind,  I  wifh  was  received 

Councils,  vol.  by  all  nations.     It  is  the  fixth;  which  fays^ 

Lp.  It.       44  j^^^  ^^^  ^^^  fought  only  for  hopes  of  a  re-^ 

ward  (that  is,    without  being  authoriled  by 

their  duty  to  their  foverergn  or  their  country, 

and  having  no  regard  to  the  caufe  they  fought 

for)  knowi  that  they  ought  to  do  penance  as  for 

murder  J** 

Some  mention  has  before  been  incidentally 
made  of  tenures  in  frank  almoign^  and  of  tenures 
in  foccage  i  which  it  will  be  neceffary  to  ex- 
plain more  particularly  here.    Lord  Coke  fays, 
•*  no  layrperfon  can  hold  in  frank  almoign:^^  ^ 
and  according  to  Lytteltpn,  upon  whom  he 
§c§Cbkc*s,    comments,    *«  a   tenant   in  frank  almoign  is 
cr«!Viil*^  **  where  an  abbot,  or  prior,  or  other  man  of 
fe6ti3j,x34'*^  religion,  or  of  holy  church,  holdeth  bf  his 
^*  lord  in  free  alms^     With   regard   to  the 
fervice  required,  by  this  fpecies  of  tenure  the 
fame  author  tells  us,  **  that  they  which  hold  • 
**  in  frank  almoign  are  bound  before  God  to 
^«  make  orifbns,    prayers,    maffes,  and  other 
**  divine  fervices,  for  the  fouls  of  their  granter 
•*  or  feoffer,  and  for  the  fouls  of  their  heirs 
**  which  are  dead,  and  for  the  profperity,  and 
>*  good  life,    and  good  health,  of  their  heirs 
<«  which  are  alive.     And  therefore  they  (hall 
<<  do  no  fealty  to  their  lord,  becaufe  that  this 
^^  di  ine  fervice  is  better  for  them  before  God 
«<  than  any  doing  of  fealty  j  and  alfo  beCaufc 
**  the  words  /r^«i&  almoign  exclude  an  earthly 
.<»  or  temporjil  fervice/'     This  palfage  itfelf  is 

g  proof| 
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a  proof,  how  neceflary  it  was  to  reftrain  the  BOOK  il. 
zeal  of  our  anceftors  from  too  many  grarits  of ' 
this  nature,  by  the  ftatute  of  mortmain. 

Under  the  government  of  the  Saxons,  all 
the  bifliops  of  England,  and  fuch  abbots  and 
priors  as  held  their  lands  of  the  crown,  held  by 
this  tenure ;  and  in  the  firft  part  of  this  work 
it  has  been  obferved,  that  the  changing  thofe 
eftates  into  baronies  fubjedt  to  homage  and 
fealty,  and  held  of  the  king  by  knight-fervice, 
was  an  important  alteration  made  by  William 
the  Firft  and  his  parliament,  in  the  Englilh 
cotiftitution.  But  it  has  likewife  been  re- 
marked, that  it  was  not  undcrftood  in  the  fenfd 
of  the  law,  that  thefe  fpiritual  barOns,  becaufe 
their  lands  were  thus  qharged  with  a  military 
fervice,  were  bound  to  perform  that  fervice 
perfonally,  like  the  temporal  barons.  They 
were  cither  to  fiad  other  men  to  do  the  duty 
for  them,  or  to  pay  fines  to  the  king  ;  as  ap- 
pears by  this  record,  .which  is  cited  by  Madox, 
in  his  hiftory  of  the  Exchequer:  «'  King  Ed-  ' 
^*  ward  the  Second  had  fummoned. his  army 
*'  to  march  againft  Scotland,  and  had  ordered 
"  proclamation  to  be  made,  that^  all  perfons, 
**  of  whatevier  ftate  or  condition,  who  owed 
*'  him  lervice  in  the  army,  ihould  be  ready  to 
^*  attend  him  in  perfon.  Neverthelefs  by  his  writ 
**  he  commanded  the  treafurer  and  barons  of  the 
^*  Exchequer  to  accept  of  fines  at  the  rate  of 
**  forty  pounds,  for  a  knight's-fee,  to  be  paid 
^*  to  the  king's  ufe,  by  archbijhops^  bijhops^ 
"  religious  perfons  (id  elt,  abbots  and  priors)^ 
**  widows,  and  other  women  who  owed  fer- 
N  4    .  '*  vice 
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BOOK  U  u  yjce  in  that  army^  and  were  deiirous  to  pay 
*'  fines  inftead  of  performing  it,  oryJrfr^wg'(?/i^rx 
*'  to  do  it  for  them'^  Sir  Thomas  Lyttelton 
alfo  fays,  in  his  book  upon  Tenures^  often 
quoted  before,  that  an  abbot^  or  any  other  man 
of  religion^  or  a  'woman  fole^  that  boldeth  by  fuch 
fervi.es,  ought  not  to  go  in  proper  perfon.  It 
would  certainly  have  been  indecent  for  any 
ccclefiaftics  to  be  obliged  to  bear  arms;  and 
the  putting  them,  in  that  refpedt,  upon  tho 
fame  footing  as  women  poireffed  of -knights- 
fees,  was  agreeable  to  the  wildom  and  decorum 
of  the  law :  but  there  was  no  impropriety  ii^ 
their  being  required  to  find  the  king,  of  whom 
they  held  their  baronies,  either  foldiers  or 
jnoney  in  lieu  of  their  perfonal  fervice;  nor 
;n  their  vaffals  being  bound  to  ferve  h\m  in 
perfon.  Yet  they  perpetually  endeavoured  to 
confound  this  diftincVion;  as  if  the  fun^iont 
of  all  who  belonged  to  them  had  been  as  fa» 
cred  as  theirs ;  and  as  if  their  very  lands  had 
partaken  of  the  holinefs  of  their  fpiritual 
charader.  On  the  other  hand,  they  fomctime3 
^\A  perfonal  fervice^  notwithftandmg  the  canons 
which  the  church  had  made  againft  it,  and 
though  they  might  have  acquitted  thernfclvcs 
of  their  duty  to  the  ftate  by  the  means  above* 
intnrioned.  A?  feyeral  bifliops  were  yt)unger 
brothers  of  the  moft  noblje  families,  the  mar- 
tial fire  in  their  blood,  the  example  of  their 
relations,  and  the  (pirit  of  the  times,  prevailed 
over  the  decencies  of  their  profeffipni  and  the 
bi(hop  was  loft  in  the  baron. 

Witk 
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With  refpefl:  to  tenure  in  foccage.  Sir  T^^QQK  IL 
Lyttelron  fays,  .''  that  every  tenure,    which  iJ^SecCoke'f 
**  not  tenure  in  chivalry,  is  a  tenure  in  foccage.**  inftit.  voL  i. 
But  he  gives  this  definition,  becawle  lie  rtckons^|^^|^jg^ 
gfand  ferjeanty  a  tenure  lu  chivalry^  which  lib.  ii,  p.  86. 
(as  hath  been  before  obfervcd)  nriud  be  uncter-^^^^^** 
flood  with  <omc  rcftriftions.    The  fao^e  author^*  *       '^ 
likewife  tells  us,    •*  that  tenure  in  loccage  is 
«<  where  the   tenant  holdeth  of  his  lord  the  * 
**  tenancy  by  cerium  (crvice,  for  all  manmer  of 
u  fervices,^^    exduding    oily     knight-fervice*    . 
Which  defcription  is  too  exteniiye  for  the  deri- 
vation he  afterwards  gives  of  the  word  foccage^^ 
from  foca,   a  plough,  though   that  is  founded 
upon  an  authority  as  old  as  the  reign  of  Henry 
the  Third.     Sir  H.  Spelman  obferves,  from 
the  ancient  book  of  St.  Allan's,  that  y&cwif^v.Gloffaijr. 
(or  tenants  in  loccage)  f\gn\&c6  frecm€n  in  the  ^^'*^"* 
genuine  fenie  of  the  word;     All  the  king's 
tenants  in  ancient  demtfne  held  of  hinci  by  foe* 
cage  tenure :   but  that  all  thefe  did  not  hold  by 
thi/ervice  of  the  phugb^  the  unqueftimiable 
cvidenQe  of  Doraelday-Book  will  cv^ince.     la 
Glanville's  treatile  frequent  n>entioi^  is  i:nadft 
^ifree  focmen ;  and,  from  what  that  author  fays 
relating  to  them  (of  which  I  have  given  fome 
account),  it  is  plain  that  their  property  awd 
nghts  of  inherita»ce  were  taken  no  lefs  care  of 
by  the  law  in  his  times^  than  thofe  of  tenants 
by  knigbt-fervfce ;  though  the  latter  was  the 
higher  and  inore  honourable  fervice.     Nay,  ift 
fome  points  it  appears  that  ihey  had  more  liberty 
than  the  military  tenants,  that  is^  the  feudal 

bounds 
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|50dK^n.  bonds  were  lefs  ftrift  upon  them  and  their 
' '  -  ^  "  families.  Yet  in  Domefday-book  they  are 
diftinguiflied  from  other  free  tenants,  called 
there  -  liberi  homines^  by  not  having  the  power, 
which  thefe  enjoyed,  of  giving  away,  or  fell- 
ing, their  .  cftates,  without  leave  of  their 
lords.  It  fce'ms  that  thefe  liberi  homines  were 
a  remainder  of  the  alodial  tenants  of  the  Saxon 
folkland^  that  is,  land  of  the  vulgar,  oppofed 
to  bocland  or  thaneland. ,  A  certaiji  number 
of  them  was  neceffary  to  conftitute  a  manor  ; 
and  therefore,  when  that  number  was  incom- 
pleat,  fome  who  held  in "  villeinage  were  en- 
franchifed  to  make  it  up ;  as  appears  by  the 
teftimony  of  the  record  abovementioned.  We 
alfo  find  there,  that  fome  who  were  in  poflef- 
.  lion  of  this  alodial  freedom  thought  it  hiore 

eligible  to  feek  a  defence  and  proteftion,  by 
recommending  themfelves  to  the  patronage  of 
fome  feudal  lord,  or  even  of  two  lords,  if  the 
fituationof  their  lands  made  it  neceflkry  for  them 
to  have  two  protestors.    It  is  probable  that  this 
SecDomef.    practice,  becoming  more  general,  in  procefs  of 
^^'      '      time  put  an  end  to  this  fpecies  of  tenure.     The 
fervices  which  were  performed  by  them  to  the 
lord  of  the  manor,  in  their  alodial  ftate,  were 
predial  and  ruftick.     A. certain  number  oi  free 
focmen  (as  well  as  of  thefe)  appears  to  have  been 
necelTary  to  every  lord  of  a  manor,  for  hold* 
SeeSpelman'sji^ig  ^^^  pleas  of  the  manof  court,  which  the 
Fleta,lib.  i.   Saxons  called  foke  or  foc^  a  word  Cgnifying  a 
C.47-  franchife,   or  jurifdidion  to  which  a  franchife 

was  annexed.    And  it  is  frojn  this  that  fonore 

derive 


OF  King  heKrt  tt  m 

derive  the  terms   focmen  and  focca^e   wifh^oPKil* 

great  appearance  of  truth.     Some  of  the  lands  Somner  on  ' 
held  ill  foccage  were  held  by  ia/e/ervkes^  and  Gavelkind^ 
at  the  will  of  the  lord:  but  the  definition  given  ^'  ^3|-^  , 
of  it  by  Ly  ttelton,  and  by  others  of  the  greateft  inftit.  voL  i. 
authority,  excludes  from  it  all  tenures,  where  o  s- lib*  *• 
the  fervice  was  uncertain.     Among  the  legatine 
canons   made  at   London,    by  the  biftiop  of 
Wmchefter,    in   the  reign  of  King  Stephen,  Spclman's 
I    find     one    which    fays,    T^hat    the    plough  Counc. 
and  hujbandman  In   the  fields  Jhould  enjoy  /^^^^•"•P*^7* 
fame  peace  as  if  they  were  in  the  church -yard. 
This  fanftuary  given  to  the  tillers  of  land  in 
their  own  grounds  would  have  been  of  great 
benefijt  tp  the  publick,  if  duly  regarded.     But 
the  civil  war  paid  little  refpedl  either  to  fpirifual 
or  temporary  laws.     According  to  Ly  ttelton,  Lib.iL  c.io. 
iurprasre  tenure  was  one  kind  of  foccage,  but  with  ^^:^\^'^^Jj 

•    ^  /7  II-  -1,  r  n-         166,167,168, 

various  cujtoms^  which  ir  will  not  be  neeetiary  ,69. 
to  enlarge  upon  here,  nor  to  explain  the  /(j^^at/Seealfo 
cufioms  attending  the    Kentifti   Gavelkind^    ^^  v7\ifk}^^ 
any  other  peculiarities  which  did  not  affed;  the  p.  191* 
general  policy  of  the  kingdom*     I  fh.all  con- 
clude this  account  of  the  two  great  divifions  of 
property,  during  the  times  that  I  write  of,  in- 
to knights -fees  and  foccage  tenures,  with  re- 
marking how  materially  our  conftitution  was 
changed  by  the  ftatute  of  the  12th  of  Charles 
the  Sfecond,  which  declared  that  all  tenures  by 
knight "fsrvic^  of  the  king^  or  of  any  other  per ^ 
fon^   ahd  by  knightfervice    in    capite^    ana  by 
foccage  in  capite  of  the  king,  and  the  fruits  and 
^f9n/equefpces  thire6f  fhfill  be  taken  away  or  dif* 

fihargea} 
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BOOK  11.  thar^ei\  and  that  all  tenures  cf  anf  bonenrsp 
'  man&rsy  lands^  tenements^  hereditaments^  Sec. 
are  turned  into  free  and  common  foccage :  thus 
extending  that  tenure,  which,  for  feveral  ages, 
'was  reckoned  comparatively  mean  and  ignoble, 
to  all  the  eftatcs  of  our  nobility  and  gentry, 
who  would  have  antiently  thought  it  the 
greateft  injury  and  diihonour  to  have  had 
their  pofleflions  fo  leveled  with  thofe  of  the 
vulgar.  Yet  to  this  change,  which  a  gradual 
alteration  of  manners  and  jufter  notions  of 
government  had  prepared  us  to  receive,  is 
owing  much  of  the  happi«ef§  of  our  prefent 
-condition.  But  at  the  fame  time  it  has  obliged 
.us  to  feek  for  other  methods  of  giving  a  mili*  . 
tary  ftrength  to  the  kingdom,  confiftent  with 
our  monarchy,"  and  not  dangerous  to  our  free- 
dom :  a  matter  of  no  little  difficulty  ;  but 
which,  if  brought  to  perfeflion,  would  ibcure 
and  perpetuate  the  advantages,  which  wc  have 
over  our  anceftors,  in  the  civil  policy  of  the 
'  kingdom. 

After  this  general  view  of  the  ftate  of  the 
nobility,  gentry,  and  freeholders,  under  the 
kings  of  whofe  government  this  hiftory  treats, 
it  will  be  proper  to  give  likewife  fome  account 
of  thofe  perfons  to  whom  the  national  liberty 
did  not  extend,  though  in  refpeA  to  their  num- 
bers they  were  no  inqonfiderable  part  oi  the 
people. 

In  Domefday-book,  that  great  record  of  the 
antient  ftate;  of  this  kingdom,  a  diftinfticMi  is 
made  between  vilkins  who  were  affixed  to  a 

manor, 
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manofy  and  others  of  ftill  a  lower  and  more  BO  OK  IL 
iicTvilc  condition,  diftinguifhed  by  the  names'      '      ^ 
of  bordarii^  cotarii^   and  fervi^   the  two   firft 
of  which  feem  to  have  rented  fmall  portions  of  ^-  Spclmaii't 
land,  and  the  laft  to  have  been  hinds,  or  menial  ^^^[^  qJI 
fervants,  abiding  in  the  families  of  their  lords*  tarius,* 
According  to  Spelman,  thefe  were  again  fubdi-  ^^^^^^^ 
vided  into  nativi  (flaves  by  birth),  and  bondi, 
(freemen  who  had  voluntarily  and  by  bonds 
which  they  had  given,  put  themfelves  intofer- 
vitude,  for  the  fake  of  a  maintenance),     YetScehistrea- 
in  other  places  he  gives  the  appellation  of  bond-  "nd  Teiw!^» 
men  to  all  below  the  degree  of  ceorls  or  free  c  i.  7* 
focmen^     And    it  muft  te  obferved,  that,   in 
Gknvilie,  the  nativi  are  comprehended  under 
the  term  villenagium^  which  is  ufed  by  that 
author  fynonymoufly  with  fervitudey  and  in 
oppofition  to  j9-^^;w,   ^^zjiafe^  not  a  tenure^ 
His  whole  fifth  book  relates  tathis  fubje<5):,  and 
«»»ntains  the  methods  and  forms  of  law  which 
then  were   in    praftice,    for  the  decifion  of 
difputes    between  different    lords  concerning 
their  rights  to  a  villein,  or  where  a  perfon 
who  was  in  a  villeinage  (in  villenagio  pofitus)^ 
or  was  claimed  as  a  villein,  afTerted  himfelf  to 
be  free. .   The  trial  was  required  to  be  in  the 
king's  court ;  and   the  proof,  by  producing 
in  court  the  neareft  relations  to  the  perfon  fo 
claimed,  or  f6  demanding  his  freedom,  and 
proving  their  condition.    If  it  appeared  that 
they  werefree^  he  was  freed  ;  but,  if  a  difpute. 
^  doubt  arafe  concerning x\idx  liberty,  or  whe^ 

thcr 
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BOOK  li;  thcr  thofe  produced  on  either  fide,  as  the 
'  neareft  relations,  were  in  hSt  fb  or  not,  rcr 
courfe  was  had  to  a  jury  of  the  neighbourhood, 
to  try  the  faft,  that  it  might  be  deternained  by 
their  verdid,  according  to  which  the  judge- 
ment was  to  be  given.     If  a  free  woman  was 

V.QUnyille,  married  to  a  viilem  by  births  (he  loft  her  free- 

lib.r.c.  6.  Jqj^  during  the  life  of  her  huA'and,  and  their 
children  were  born  to  the  lame  ftate  of  fervid 
tude,  whicli  was  continued  to  all  the  fucceed- 
ing  generations,  unlefs  their  lord  enfranchifed 

Ibidem,  them  by  his  own  a£l.  Nay,  we  arc  told 
by  Glanville,  that,  in  his  time,  if  a  freeman 
married  a  woman  born  in  villeinage,  and  who 
aftually  lived  in  that  ftate,  he  loft  thereby  the 
benefit  of  the  law',  (that  is,  all  the  legal  rights 
of  a  freeman),  and  was  confidered  as  a  villein  by 
birth,  during  the  life-time  of  his  wife,  on  ac* 
count  of  her  villeinage.  He  fayi  alfo,  that  if 
a  man  born  in  villeinage  had  children  by  a  wo«- 
man  born  in  the  fame  ftate,  under  a  different 
lord,  the  children  ought  to  be  equally  divided 
between  the  two  lords.  This  was  abfolutely 
putting  children  upon  the  fame  foot  as  cattle, 
or  other  ftock  on  a  farm,  without  the  regard 
that  is  due  to  the  inherent  freedom  and  dignity 
pf  human  nature. 

tib.v,c.|.  According  to  Glanville,  a  villein  might  be 
i?nfranchifed  feveral  ways.  As,  for  inftauctef 
if  his  lord,  being  willing  to  give  him  his  libertyj 
had  proclaimed  him  free  from  all  right  that  he 
or  his  heirs  might  have  to  bim,  or  had  givea 

or 
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or  fold  him  to  another,  in  order  to  bis  being^OOKn^ 
infranchifed.     But  he  fays,    th^t  no    villem^      '     ^ 
could  acquire  his  freedom  with  his  own  money ! 
for,  notwithftanding  his  purchaie,  he  might, 
according  to  the  law  and  cuftoms  of  the  king* , 
dom,   be  brought  back   into  villeinage:    be- 
caufe  all  the  goods  of  a  villein  born  belonged 
to  his  lord,  and  therefore  from  him  he  could 
not  redeem  himfelf  with  his  own  money ;  but 
with  that  of  another  man  he  might  be  redeemed*     . 
and  maintain  his  freedom  for  ever  agatnft  his 
lord.     The  fame  author  fays,  **  if  a  villein  ibidemt 
"  born    had    remained   quietly  (that  is,  un-Q^if^^^** 
*'  claimed  by  his  lord)  a  year  and  a  day,  in  66.  wilkuis, 
*'  any  privileged  town;  fo  that  he  had  beenP***^' 
**  received  into  their  community  or  gyld  as  % 
"  citizen,  he  was  thereby  freed  from  his  vil- 
*<  leinage/*     By  privileged  town  is  meant,  a. 
town    that   had  frauchiles  by  prefcription  or 
charter  ;   and  this  communication  of  liberty 
from  thence  to  a  villdn,  refiding  among  them 
fo  ftiort  a  time,  fhews  a  high  regard  in  the  law 
to  fuch  corporations,  and  likewife  a  defire  to 
favour  infranchifements  as  much  as  the  fettled 
rules  of  property  would  admit.     According  to 
•Bradon,  a  quiet  refidence,   of  a  year  and  a 
.day,  upon  the   king's  demefne  lands,  would 
,alfo  enfranchife  a  villein  who  had  fled  from  his 
•  lord.     In  one  of  the  laws  of  William  the  Con-  See  Wiiklm 
queror,  it  is  faid,  ^'  If  any  one  is.  willing  to^sjJJ'^^- 
."  free  his  Have,  let  him  deliver  him  by  his  p.  228,  «^ 
**  right  "hand  to  the  (heriff  in  the  full  county  2^9* 
'^^'  court,    and  .  proclaim    him   difcharged  by 

^^  nfianumiflion, 
a 
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BOOK  11.  u  manumilfioin  from  the  yote  of  his  fervi* 
<*  tude  ;  and  Lt  him  (hew  him  the  doors  ojiea 
«  and  his  way  free,  and  put  into  his  hands 
.«*  the  arms  of  a  jrteman^  namely,  a  lance  and 
^«  fword :  which  being  done,  he  is  made  a 
•♦  freeman.*' 

This  ceremony  is  remarkable ;  as  it  ihews 
that,  in  England,  during  the  times  I  write 
of,  the  bearing .  of  fuch  arms  was  a  privilege 
&  confined  to  freemen,  that  the  imparting  it 
to  a  Have  was  a  mark  of  infranchifement.  It 
Lib.T.«,5.  is  obferved  by  Glanville,  >*  that,  although  any 
perfon  might  make  his  flave  (or  villein  born)  a 
freeman  with  refpeSl  to  hin^elf  and  hu  beirs^ 
ivith  rtfpedl  t^  others  he  could  not.  For,  if 
any  fuch  villein,  *fo  freed,  was  brought  into 
court,  to  hold  any  plea  againft  a  flranger,  or* 
to  wage  law  (that  is,  to  purge  himielf  or 
others  by  oath),  he  might  be  juftly  removed 
from  thence,  if  his  birth  and  villeinage  were 
obje£ted  to  him,  and  proved  in  court,  evcti 
though  he  had  been  made  a  knight  after  hav-^ 
ing  been  fo  irifranchifed/*  One  may  Icatrn^  from 
this  pailage,  how  great  a  jealoufy  there  was 
in  the  law  of  thofe  titHM.  with  regard  tojudt^ 
cial  proceedings,  when  it  weat  fo  far,  as  to  ex« 
elude  from  them  any  man  born  in  fervitude, 
though  he  had  not  only  obtained  his  fireedomt 
but  even  the  high  dignity  and  honor  of  knight* 
X.ib.i.c«6.  hood.  According  to  BraAon,  a  flave  iof^ 
^  5*  franchifed  might  be  deprived  of  his  liberty,  and 

brought  bsck  to  his  former  fervitude^  for  91- 
gratirade  to  his  maikr.     But,  £wn  the  &it)e 

author 
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authof  we  learn,  that  tlie  lives  and  Knibs  ofBOOKir* 
flaves  were  under  the  prbteftioh  of  the  king  ;'^       "^ 
fo  that,  if  a  Idi^d  killed  hislfl^lve^  hc'Woutd  ridfL  »•  c.9* 
|>e  iefs  puhifhi^d;  than  -if  he  killed  ^i=ly  other 
perfbn.     The  chaftky- of 'ifemale  flaves  was 
like  wife  protefled  frfim  ill  vibleAce-  by  the 
few  of  thofe'timefs;  ahd  the  goods  of  perfons 
in  villeinage  ^  we/e   ^ecu Wd  againft  all  •  others 
Axcept  their  lords.     I^liteie;  werd   fome  rfiiti* 
gations'df  a  ftate'that'ofhfei^Wife  wbuld  have 
been  infupportabte ;  but,  upbri  the  whole,  tli^ 
condition  of  the  villeirfs'  in  'fhis  king<to(n  was 
worfe  than  that  of  the  llaves  amori^  the  an- 
cient Germans :   For  th'ofe  (as  Tacitus  tells  usj 
had   hoiifes  of  their  ovvli,  given  to  them  by  v.  taciturn 
their  niafter,  which  l?hfey  governed  at- their  ^^  """^^"^ 
own  pleamre,^  only  paying  to  their  malrers  ai^um; 
rent  of  corn ^   or  cattle,  or  clbaths,  without? 
yielding  to  them  any  further  obedience  or  fer- 
vice.     Nor,  in  Germany,  tvas  the  ^iomeftick^ 
or   menial  fervice  in    ferniHes   perfornhed  by 
flaves'(a8  among  the  Romans),  but  by  the  wives- 
and  children.     Indeed  the  German  and  Go* 
thick     nations,     in    this     and    many    other'Tacifus,  ut 
inftances,  {hewed  more  humanity  and  regafd^^^*"** 
fo  natural  juftice,    than  the  Romans,    who 
called  them  Barbarians.     But  how   it  hap- 
pened* thitt  in  England  the  Saxons  departed  fa 
much  from  thfe  ancient  lenity  of  their  country^ 
in  the  treatment  of  their  flaves,  I  cannot  tell. 
Certain  it  is^  that  the  Normans,  did  not  intro-^V.  Leges  ^Ei- 
duce  this   kind   of  fervitude    into    England*^.^j'.*P^<^ 
There  is  a  i^markable  law  of  Alfred  the  Great, L^g  *fi*. 
Vol.  III.  O  which  ^ 
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BOOK  II. which  cna£ted,    *<   That  whoever  bought   a. 

^  ^  *'  Chriftiau  flave  (hpuld  give  him  his  freedom 
"  ^nrt/V,  at  the  end  of  fix  years.  And  he 
*'  was  to  depart  with  the  cloaths  he  had 
*•  brought  with  him,  and  with  his  wife,  if 
^  he  was  married  when  he  came  to  his  lord* 
"  But,  if  his  lord  had  given  him  a  wife,  (he 
^<  and  the  children  he  had  by  her  are  declared 
"  to  belong  to  his  lord.  If  he  refufed  to  go 
"  away,  becaufe  he  was .  unwilling  to  part 
^'  with  them^  or  his  heritage  under  his  lord, 
«'  then  his  lord  was  to  lead  him  to  the  door  of 
*<  the  church,  and  bore  his  ears,  as  a  mark 
<*  that  from  hence-forward  he;  (hould  always 

V.  Leg,  12,  «<  remain  his  flave.'*  It  alfo  appears,  bj  another 
ftatute  of  the  fame  king,  *•  that  a  freeqian^ 
might  fell  his  daughter  to  another,  as  a  llave  j« 
but  (he  was  not  to  be  in  all  refpeds  upon  the 
foot  of  other  flaves ;  nor  could  her  father  fell 
her  to  any  body  out  of  the  kingdom.  If  her 
mafter  was  not  pleafed  with  her  after  he  had 
bought  her,  he  was  to  infranchife  l^r,  and  let 
her  go  to  fome  foreign  country. .  But,  if  he 
permitted  his  fon  to  have  her  for  a  concubine^ 
he  was  to  make  her  a  prefent,  and  fee  that  (he 
was  well  cloathed,  and,,  as  a  compenfation  for 
the  lofs  of  her  chaftity,  pay  her  a  mirrragepor- 
tiop ;  which  if  he  did  not  perform,  (lie  was 
made  free/'  I  need  not  obferve  that  the  fuf- 
^ering  a  parent  to  fell  his  daughter  into  Jlavery 
under  any  regulation,  was  a  bad  and  barba 
rous  cu(iom.  It  was  probably  allowed  for  the 
lake  of  eafmg  poor  families  pf  too  great  a  bur- 
"'^  "  then 
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tlien  of  children^  which  in  many  countries  ha$BOOK  ii. 
occafioned  much  cnlelty  and  injufticc.    What        '      " 
in  thefe  ftatutes  was  ptohibitoryj  and  favour- 
able to  flaves,  did  not  extend  to  reftrain  or 
lighten  the  fervitude  of  captives  taken. m  war^ 
of  whom,  and  of  vvhofe  pofterity^  the  gteater 
part    of  the  domeftick    or  predial   fervants, 
among  the  Saxoiis^    undoubtedly   was   com* 
pofed.     In  the  colleclion  of  laws  etiadted  byV.Leg*Ctt- 
King  Canute^  there  iS  on6  which  frees  a  flave,^|}j^^^^^ 
whofe  mafter  had  obliged  him  to  work  on  a  ho^ 
liday^  befides  puniftixng  the  offence  by  a  fine 
or  muldl  to  the  king.  But  it  may  be  queftioned 
Mrhether  this  was  the  effed:  of  humanity,  oi* 
merely  of  fuperftition.     The  lavvs  and  policy 
of  the  Normans  were  favourable  to  infranchile-* 
meutsi    fo  that,   in    and    after,  the  times  oi 
which  I  write,  the  number  of  flaves  muft  have 
continually  decreafed  in  England  ;  but  yet,  as 
in  Lyttelton*s  Tenures,  which  were  written 
during  the  reign  of  .King  Edward  the  Fourth^ 
there  is  a  whole  chapter  concerning  the  ftate 
of perfons  in  fervitude,  it  is  evident  that  many 
fuch  were  ftill  remaining  in  thofe  days*     The- 
pra£tice    of  infranchifements    growing   after- 
wards more  and  more  frequent,  thofe  who  be-»^ 
fore  had  held  in  villeinage  became  copyholders, 
and  the  domeftick  or  predial  flaves  were  made 
free  fervants  and  labourers  ;  fom.e  even  ob- 
tained freeholds ;  and  at  length  all  remains  of    ' 
the  ancient  fervitude  were  aboliftied.    Nor  is 
this  a  light  difference  in  the  comparative  ex* 
cellcnce  of  our  prefent  conftitution  above  our 
O  z  ancient. 
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Book  n.  ancient,  and  even  above  the  admired  goverri- 
^  ^ments  of  Cireece  and  Ronve.  For,  furely, 
whatfoever  diftionours  human  nature,  diCho- 
nours  the  policy  of  a  government  which  per- 
mits it ;  and  a  free  ftate,  which  does  riot  com- 
municate the  natural  right  of  liberty  to  all  its 
fubjefits  who  have  not  dclerved  by  their  crimes 
to  lofe  it,  hardly  feems  to  be  worthy  of  that 
honourable  name, 

^  In  the  time  of  which  I  write,  every  county 
was  divided  into  hundreds  and  tythings, 
which  laft  was  compofed  of  ten  freeholders 
with  their  families,  who  were  all  pledges  to 
the  king  for  the  good  behaviour  of  each  of 
them,  and  obliged,  if  any  perfon  compre- 
hended in  the  tything  had  committed  a  crime, 
to  bring  him  to  iuftice,  ot  purge  themfelves, 
by  the  oath  of  the  chief  man  of  the  tything, 
both  of  the  guilt  of  the'faft,  and  of  being  par- 
ties to  the  delinquent's  efcape/  £very  maftcr 
of  a  family  was  alfo  made  a  pledge  for  the  good 
behaviour  of  his  houfhold,  in  which  defcrip- 
tlon  it  appears  that  all  his  villeins  were  con- 
tained. The  firft  author  of  this  remarkable 
phnjof  po/icey  which  has  been  mentioned  with 
lavifh  praife  by  fome  hiftorians  and  lawyers, 
was  King  Alfred  the  Great.  Notice  is  taken 
of  it  in  the  laws  of  other  Saxon  kings,  particu- 
krly  in  fome  afcribed  to  Edward  the  Confef- 
for,  which  are  quoted  by  Bradon,  1.  iii,  c.  lo. 
and  upon  his  authority  I  incline  to  think,  that 
io  much  of  that  compilation,  as  concerns  this 
matter,  is  genuine;  though  other, parts^  of  it 

•  are 
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are  no*.    The  law  of  frank  pledge  was  coa^  BOOK.  11. 
firmed  by  particular  ftatutes  of  William  the*       ^'^T"^ 
Conqueror;    and  we  have  one  of  Henry  the  v.  Leg.  Gul.  ^ 
Second,  which  fays,  ;*  That  it  fhall  not  bef;,^^^;^^^^^^ 
lawful  for  any  perlbn  in  a  borough  or.towii  to  ibidem, 
lodge   in    his    houfe  any  fti  anger,   whom  J^^vAirifrrn 
wOult}  not-put  under  pledge,  above  one  night,  jaki:  apud 
ynlefs  fuch  ftranger  had  a  reafonable  caufe  toCiarend.  & 
alledge  for  his  ftay,  which  his  hod  was  re-^^^^^^^^ 
quired  to  declare  to  his  neighbours  ;    and  thethantune, 
gueft,  when  he  departed,  was  not  to  go  offy^^'^ 
but  in  their  prefence,  and  by  day."    This  ex* 
ceeded  the  rigour  of  the  ancient  Saxon  laws, 
which  allowed  two  nights  to  a  gueft,  without 
being  put  under  pledge.    I  uill  fay  no  more 
on  this  fubjeft^  but  that  thefe  and  other  regu^ 
iations  relative  to  it,  which  need  not  be  mcur 
tioQed  here,  were  much  too  ilrift  a  reftraint  on 
the  ii^tercourfe  of  commerce  and  focial  life  iii 
qqiet  times,  though  they  were  an  admirable 
fecurity    againft    crimes    and    di(brders,    and 
might  be  neceflary  in  thofe  ages  when  they 
^ere  eftabli(hed  or  enforced, 

Qf  the  jurifdi6lion  of  the  county  or  hundred 
courts,  and  of  theking*s  court,  in  which  pre* 
fided  the  great  jufticiary  of  England  ;  as  like- 
yvife.of  the  methods  of  trial  then  in  ufe;  and 
pf  the  criminal  law  of  this  kingdom  from  th« 
^arjieft  tinaes  to  thole  of  Henry  the  Second  in- 
clufively  ;  I  (hall  treat  in  another  place,  when 
I  coufider  the  inftitution  of  annual  circuits  to 
be  ifliacje  ^y.jtipcrant  juftices,  ai)d  the  ftatute^ 
O  :;  ena£le4 
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i^cait  n.  ctladcd  by  that  prince  at  Clarendon  and  Nor^ 

^ -  -■  '  thamptoiu 

It  is  remarkable,  that,  during  the  life-time 
of  King  Henry  the  Second,  the  Pandefts  of 
Juftinian  were  difcovered  at  Amalphi ;  and  in 
emulation  thereof  compilations  were  made  of 
the  canon  and  feudal  laws  at  Bologna  and 
Milan  ;  and  the  firft  trcatife  upon  the  Englifti 
laws  was  written  in  England  :  fo  th^t  this  age, 
however  barbarous  in  other  rcfpedlis,  made 
great  advances  in  jurifprudence,  the  chief 
light  and  perfedion  of  civil  fociety. 
Fee  Giannoni  The  Code,  the  Novellap,  and  the  inftitute?  of 
^uf  xU  *'  Juftinian,  had  indeed  been  read  and  explained 
r,  4.  '  jn  the  fcbool  of  Irnerius  at  Bologna,  before 
the  Pandefls  were  found  by  the  Pifans  at 
Amalphi,  when  that  city  was  taken  by  them, 
in  the  year  eleven  hundred  and  thirty ^feven : 
and  in  France  there  were  Ibme  copies  of  the 
Pandefts  themfelves^  as  appears  by  citations 
from  them  in  Ivo  de  Chartres  antecedent 
to  that  time :  yet  the  pubHcation  of  this 
moflf  ancient  and  authentick  copy  of  them  in 
Italy,  where  no  other  remained,  gave  a  new 
fpirit  to  the  ftudy  of  the  Roman  civil  laws  in 
that  country  firft,  and  very  foon  afterwards  in 
all  parts  of  Europe.  About  fourteen  years 
from  the  taking  of  Amalphi,  viz.  in  the  year 
eleven  hqndred  and  fifty-one,  under  the  pon- 
trhcate  of  Eugenius  the  Third,  Gratian,  a 
Benediftine  monk  at  Bologna,  publifhed  his 
J)ecretum^  which  was  cpmpofed  o»  the  model 

7  ©f 
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pf  the  Pandefts^  being  a  compilation,  or  di-  BOOK   II 

geft,  of  the  whole  canon  law,  as  thole  were 

of  the  civil  law.     And,  as  thofe  contained  a  v.  Craig,  ^ 

collcaion  of  the  anfwers  and  opinions  .of  aU  J^^^^J"^^^^ 

the  greateft  Roman  lawyers,  fo  did  this  of  the 

opinions,  decrees,  and  judgement,  of  fiithers, 

doftors,    pcpes,    and    councils.     Thus  far    it 

was  eafy  to  carry  iaiitation :  but  the  Pandefts 

are    admired,    by  the  mod  judicious  criricks, 

for  their  accuracy,    clearnefs,  and   elegance; 

whereas  the  Decreium  is  a  confufed,  immetho- 

dical  compilation,  full  of  errors  and  forgeries,  Craig,  ut  fu- 

Yet,  as  it  was  calculated  to  promote  the  power  Gjann.  l.  xlr. 

of  the  church,  and  particularly  of  the  papacy,  c.  5. 

the  applaufe  it  met  with  from  the  clergy  and  ^^^Z  ^^u! 

I      Y-^*^  r  T»  '     r  X         •    Y-^"^      I     Pe  rebus  bc- 

tne  lee  of  Rome  was  lo  great,  that  it  loon  ob-  ncfidariis, 
tained  an  authority  fuperior  to  all  the  fornjer 
colleftions,  and  became  the  great  code  of  ecclc- 
iiaftical  law,  on  which  the  popifti  hierarchy 
fupported  their  enormous  pretenfions.     Such 
an  union  was  alfb  formed  between  the  civil  ai>d 
canon  laws,  though  in  many  points  verydif- 
ferent,  that   (to  ufe  the  words  of  a  learned 
writer)  they  coalefced  into  one  fyftem  and  confo^^*  ^^^^^ 
nance ^    and  were  fo   tied  together^   and  In  7??^torhateli!^ir 
near  a  degree  of  relation^  that  the  one  coufd  not dvWisKom,. 
fubfiji  without  the  other:   for  whiqh  he  gives  ^  ?•  P- 98* 
this  reafon,  **  that  the  canon  law  was  originally 
**  derived    from   the   imperial    conftitutions; 
«*  and  whatever  Is  moft  excellent  in  it  cannot 
<*  be  denied  to  have  flowed  from  the  civil  law.'* 
Certain  it    is,    that  thefe  laws,  in  the  age  I 
write  of,  and  long  afterwards,  afforded  a  mu- 

O  4  tual 
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BOOK   ll>tual  fupport  to  each  other;  the  profdflbrs  of 
.*       ^-       both  were  the  fame  ;  and  it  was  neceffary  for 
.   .       ^ny   clergyman,   who   defined    to  rife  in  the 
'    church,  to  be  a  civiliaii  and  a  canonift. 

Thjere  is  a  remarkable  paffage  in  one  of  the 
V.  Seid.  Dif- epiftles  of  Peter  of  Blois,  which  Mr,  Selden 
piV^^io'  ^^^  taken  notice  of  in  his  diflertation  upon 
laiicak.  ot  Flcta.  The  words  are  thefe:  *'  In  the  houfe 
his  works,  ((  Qf  n^y  mailer,  the  archbiflipp  of  Canter- 
4<  bury,  .there  are  a  fet  of  very  learned  men, 
<*  expert  in  all  the  rules  of  juftice,  as  well  as 
"  other  parts  of  prudence  and  knojvledge.  It 
**  is  their  conftant  cuftom,  after  prayers,  and 
«•  before  they  dine,  to  exercife  themfelves  in 
^^  reading,  in  difputations,  and  in  the  decifion 
^^  of  le^al  cafes.  To  us  all  the  knotty  quefiiom 
*'  of  the  kingdom  are  referred  %  which  being 
^*  brought  forth  into  the  ^auditory,  where  all 
^'  the  company  afleiinbles,  every  one,  accord- 
^*  ing  to  his  rank,  whets  his  underftanding  to 
**  fpeak  well,  without  wrangling  or  obloquy ; 
^^  and,  with  all  the  acutenefs  and  fubtilty  that 
<'  is  in  him,  declares  what  he  thinks  the  moft 
*«  prudent  and  found  advice.  And,  if  it  pleafe? 
"  God  to  reveal  the  beft  opinion  to  one  of  the 
<*  lowed  among  us,  the  whole  affembly  agrees 
*^  to  it  without  envy  or  detradlion/*  The  per- 
fons  who  held  thefe  aflemblies  in  the  arqh- 
bifliop's  palace,  and  to  whom  the  mq/i  inatfy 
quejiions  pf  the  realm  were  referred^  were  pro-* 
bably  clergymen  and  civilians.  But  it  muflr  he 
ebferved,  that,  in  this  age,  clergymen  were 
alfo  commotf  Ja%vyers ;  many  prelates  were  em- 
ployed 
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ployed  by  the  king  as  his  jiifticjBs ;  and  William  BOOK  ih 
q£  Malmfbury  (ays,  that,  in  the  time§  when  y  j^^j^^^;^' 
he  wrote^  there  was  hardly  an  ecclejiafti^k^  wA^Liv^deW.ii^ 
"vm^s  not  an  advocate.'  The  queftions  referred  ^'^^^'^^^ 
|o  t^em^  mig^ht  be  alfo  of  a  political  tind,  con?- 
(Tprning  the  general  laws  of  nations,  the  right? 
of  embaffadors,  the  obligations  ^d  cpnftruc-r 
tions  of  treaties,  and  all  the  rules  of  peace  9nd 
war.  Neverthelefs  I  do  not  doubt  that,  uji- 
der  the  government  of  Henry  the  Second,  the 
civil  law  interwove  itfelf,  to  a  certain  degree, 
into  the  fyftena  of  Englifli  jurifprudence.  The 
real  excellence  of  many  of  its  rules  and  deci* 
lions,  in  cafes  of  private  property,  muft  have 
greatly  recommended  it  tofp  inquifitive  an4 
jvidicious  a  prince,  and  to  thpfe  who  held  the 
chief  offices  of  judicature  in  his  kingdom.  Bu( 
I  ftiall  have  occafion  to  obferye,  during  the 
Gourfe  of  this  hiftqry,  that,  in  the  puni/hment 
of  offences  againft  the  ftate,  there  is  reafon  tq 
think  their  regard  to  this  law  was  carri^  jnuch 
too  ftr,  gnd  made  them,  deviate  ip  foi?xe  iji- 
ftapces  from  the  genius  and  principles  of  the 
EngUfli  conftitution,  to  the  great  prejudice  of 
patural  juftice.  Yet  that,  in  other  points,.the 
jaw  of  England  received  great  improvements, 
by  the  ingraftmepts  ipade  from  the  pivU  l%w$ 
^s  well  in  this  reign,  as  under  many  fui:ceedr 
^ing  Icings,  can,  I  think,  no  rqare  be  difputc^ 
fhj^n  that  it  was  a  wife  jealowfy  and-flWr 
tippiu  the_  parliamept,  under  foa^e  of  tboie 
)cii)gs,  to  prevent  it  froqa  acquiring  toQ  great 
an  authority |»  aii$)  epgco^Qhing*  too  tmxQh.  eta 

the 
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BOOK  r.the  common  law  of  England;  cfpecially  ia 
'  matters  relating  to  government  and  the  libertj 

of  thefubjeft. 

About  the  year  eleven  hundred  and  feventy, 
V.Crai^,  a  Compilation  of  the  feudal  laws,  as  praijifed 
^^"^^'^*^*6  '"  Lombardy,  was  publ.fhed  at  Milan  in  two 
w.  .p,4  ,  jj^Qj^g^  by  i^Q   fenators  and  confuJs  of  that 

city,  Gerardus  Niger,  and  Obertus  de  Odo. 
In  imitation  of  the  Panders,  they  contain  the 
opinions  of  lawyers,  on  queftions  concerning 
the  feudal  cuftoms,  with  iome  imperial  confti- 
,  tutions  relating  to  feuds.  They  were  long  after- 
wards divided  into  five  books  by  Cujacius,  their 
bed  commentator;  before  whofe  time  they  had 
obtained  fo  great  an  authority  in  many  coun- 
tries of  Europe,  that  they  were  received  in 
courts  of  jufticc  as  parts  of  the  civil  law.  The 
^49»i**  learned  Craig  afcribes  this  authority  to  imperial 
conftitutions  contained  in  them,  or  by  which 
they  were  confirmed :  but  Du  Moulin,  Gian- 
none,  and  others  fay,  that,  like  the  books  of 
Juftinian,  they  acquired  by  degrees  the  force  of 
laws,  from  ufage,  from  the  approbation  of  the 
people,  and  from  the  tacit  confent  of  princes; 
who  permitted  them  to  be  publickly  taught  in 
univerfities,  enriched  with  commentaries,  and 
cited  in  tribunals,  for  the  decifion  of  caufes. 
It  does  not  appear  that  in  England  any  fuch 
regard  was  paid  to  them;  though  in  many 
points  our  laws  were  fimilar,  as  being  derived 
from  the  fame  principles,  and  direfted  to  the 
fame  ends.  Yet  it  is  not  improbable,  that,  even 
in  the  latter  times  of  king  H^nry.the  Second, 

and 
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and  ftill  more  in  the  next  qentury,  fome  parts  of  BOOK  IL 
the  Englifli  laws,  concerning  feudal  eftares,  may  ' 
have  been  regulated  according  to  their  decifion, 
by  the  ftatutes  then  made,  and,  in  the  determi* 
nation   of  doubtful  cafes,  by  the   opinions  of 
the  judges* 

It  is   a   notion  of  many   cmineiit   writers, 
that  the  whole  fyftem  of  feuds  was  devived'P^^^^^K 
from  the  Lombards.     Sir  Thomas  Craig,  onc^*^'  * 
of  the  heft  who  has  ever  treated  that  fubjedt, 
feems  to  incline  to  this  opinion,  and  fays,  that 
the    Lombards,  after  they   were  fubdued   by 
Charlemagne,  not  only  retained  their  ancient 
cufloms,  but,  on  the  return  of  that  emperor 
into  France,  tranfmitted  them  with  him   into 
the  furtheft  parts  of  that  kingdom :  he  might 
have  added,  into  Germany,  and  other  parts  of 
the  empire,  where  they  alfo  prevailed  at  that 
time.     But  others  aicribe  the   origin  of  the  See  Madox^i 
feudal  cuftoms   to  the   Franks,  and  fome   to^a^onia, 
the  Goths.     I   would   obferve,  that,   if  they  ^j/^;^^^ 
were   really  confined  to  Lombardy    till  that  pic  sE%». 
country  was  fubje£ted  to  Charlemagne,  as  the 
Anglo-Saxons  had  fettled  themfelves  in  Britain 
fome  ages  before  that  event,  the  cuftoms  they 
brought  with  them,  and  eftabliftied  in    this^    g  i^ 
ifland,  could  not  have  been  feudal.     But,  in  on  Feuds  and 
truth,  all   the  German   nations,  the  Saxons, '^^'^"'^••^^•«* 
the  Franks,  the   Lombards,    the  eaftern  and^'^' 
weftern  Goths,  had  fome  general   notions  of 
the     feudal    policy,    which   were     gradually 
fyftematifed,    and     brought   into   that    ftate, 
wjbich  we  find  eftabliflied  in  the  empire  under 

Conradc 
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BOOK  Il.^Honra^e  the  Salique,    and  ia  France  ni^r 

—  ^— '  Hugh  Capet.      '  '     ' 

Ffudor.  1.  L  Sir  Thomas  Craig  has  diftinguifhed  four 
j[lates  of  the  feudal  liw,  its  infancy,  its  child* 
-jipqd,  its  adolefcence,  and  its  maturity.  To 
the  firft  he  afligns  the  times  between  tlie  firft 

Cir.  over^owings  of  the  northern  nations,  and  .  the 

year  fix  l^undred  and  fifty;  to  the  fecqnd,  the 
times,  in  which  fiefs,  that  before  wereannual^ 
or  at  molj  for  life,  were  exte;)[ded  to  the  fon^ 
jff  the  vaflal,  and  no  further,  viz.  froni  the 
ypar  fix  hundired  and  fifty  to  the  year  eight 
hundred,    when  Charlemagne    was    crowned 

C.  ▼!•  emperpr.     The  third   ftate,  on  the  authority 

pf  the  books  c^  feuds  abovemention^d^  he 
fecj^oiis  to  have  contintjed  from  the  .times  of 
Charjcmagne  to  thofe  of  Conrade  the  Saligue, 
^uring  which  he  fays  that  thegfe^terand.lefle^ 
valvals  had  begun  to  ufe  the  faifqfis,  or  lands, 
gf anted  to  them,  as  their  own ;  and,  though 
^hey  were  not  the  true  lords  lOf  thexxi^  yet 
they  afted  as  if  they  were,  being  almpft  fepur^ 
pf  the  will  of  their  lords,  provided  they  per- 
formed the  feryices  agreed  on  betweeii  tl^em. 
tie  aifo  t^kps  potice  that  Charlemagne  was 
the.firft,  who,  by  particular  grants,  change4 
^me  benefices  into  feuds,  that  were  permitted 
to  cJefcend  to  the  eldtft  (ous  of  the  vaflals ;  b^u^ 
f^ys,  that  neither  in  his  reign,  nor  for  fcurie 
Iff  ars  afterwards,  did  fuch  inheritances  hecome 
;a  general  law  ;  but  were  rather  particular  pri* 
yileges,  the  number  of  ^yhich  was  much  iur 
cuealed  undpr  hi^  grandfon  Lot|iarius,  yet  fiill 

with» 
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without  the  authority  of  any  law:  but  Cca^ ^b 6 K lly 
ralde  the  Salique  made  on6,  about  the  year  olid         ^ 
flioufand   and   twenfy-^ight,  which   not  only 
confirmed  the  inheritance  of  fiefs  to  the  fons 
and  grandlons  of  the  vaflals,*  but   permitted 
oile  brother  to  fticceed  to  aftbtherin  his  pa-^ 
ternal  eftate.     With  this  coAftitution  therefoVd 
Sir  Thomas  Craig  conckides  the  thifd  ftate  of 
feuds  ;  having  before  obferved  that  in  Francfe  d 
law  had   been^  made  by  Hugh  Gapet,  v^hielt 
perpetuated  the  fucceffion  to  fiefs  in   the  #rft 
de^ee;  and  that  both  the  vaflals'of  the  kifigi 
ind  thbfe  who  held  of  theiti,  pofieffed  their  *    " 
fiefe,  not  precarioufly,  nor  at  the  will  of  ano-^ 
fhef,  but  by  a'  rrght  eftabliflied  in  themfelves* 
The  fourth  ftatey  or  maturity  of  the  feudal  ^- ^'*'^* 
law,'  he  exteiidS'  frbm  the    above-mentioned 
epipch,  viz,  the  tjonftitution  of  Conrade  th^ 
Salitjue,  made\  ih  the  ydar  one  thoufand  and 
tWerity-eight,  bey<Hid  the  t'ltnts  of  which  I 
i^vkt;  when,  by/ a  gradual  extenfion  of  th'ft 
feudal  rules  of  inheritance,  feuds  werie  pefmit«»» 
ted  to  dfefcerid  to  collaterals,  as  fiiras  thefevfentii 
flegree.     It  miift  be  obferved^  that,  before  thft 
publication  of  the  Books  of  Feutls  at  Milan^  Y^^- ^^^«: 
fomie  parts  of  the  feudal  law  had  been  comriiit-c!^^."™' 
ted  to  writing,  by  the  orders  of  the  Emperor 
Frederick,  furnamed  Barbarofla,  who  was  the 
firft  that  had  reduced  thena  to  any  form  or 
rule  I  but  I  doript  find  thatthe  Books  of  Feud* 
received  any  fahdion  from'  the  authority  of 
that  prince;  whereat  w^e  afe-stffured  that  h^V.Radev.de 
grdatlt  fevaurcd  theiltfdy  of  thd  Paiidtaj  and  f  J;  ^;"J^"^ 
'  other 
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BOOK  l^ other  books  of  the  imperial  lawj  and  thatth<> 
profeflbrs  of  that  law  were  confulted  by  him  ia 
g^.        .  his  moft  important  deliberations.     Unhappily 
L  adi*  c.  i.   '  for  him,  one  of  thefe  doftors,  named  Martin, 
jDaiatained  a  thefis,  at  Roncaglia,  againft  ^no« 
tl>er,  named  Bulgaris,  in  which  he  aflerted^ 
that  the  Roman  emperor  was,  by  right,  the 
abfolute  mailer  of  the  whole  world,  aud  of  all 
the  goods  of  particulars.  To  that  he  might  dlG- 
V.  Arthur     pofe  of  them  af  his  pleafure.     This  moft  abo- 
^"^^?^^*^*minable  dodlrine  he  drew  from  fome  parts  of 
ciTiiU,  ].  i.     the  imperial  laws,  and  particularly  fiom  fome 
C2.&&.  11.  Y/ords  of  Ulpian  ill-uaderftood  :  but  though 
his  advcrfary,  who  was  profeiibr  of  the  civil 
law   at  Pifa,  endeavoured   to   vindicate    that 
law  from  the  imputation  of  fo  deftrufiive  a 
principle,  the  flattering  dodor  prevailed :  his 
opinion  was  confirmed  by  a  majority  of  pro- 
feflbrs ;  and  Bartolus,  one  of  the  moft:  cele- 
brated commentators  on  the  bodks  of  Juftinian^ 
declares  it  to  be  a  her^ffy  to ;  contradid  or  deny 
it.  In  confequence  of  this  judgment,  Frederick 
iet  up  fuch  clains  of  univerfal  and^  deipotic 
authority,  that,  though  in  all  other  refpeds  an 
excellent  prince,  he  juftly  raifed  in  the  Lom- 
bards and  other  people  of  the  empire  fuch  an 
alarm  for  their  liberties,  and  in  other  kings 
fuch  a  jealoufy,  as  proved  very  troublefome 
and  dangerous  to  him,  but  of  great  advantage 
to  Rome,  which  headed  the  party  of  male-con* 
tents  againft  him.     Indeed,-  the  extravagance, 
of  papal  pretenflons,  in  that  age,  would  pro*« 
bably  have  occafioned  the  downfai  of  the 

popesi 
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^opesy  notwithftanding  all  the  aid  they  drew  BOOK  lU 
from  the  fupcrftition  and  ignorance  of  the  ~^   "  -*- 
times,  if  the  almoft  equal  extravagance  of  the 
imperial  pretentions  had  not  given  them  a  par« 
tfy  which  joined  with,  and  fupported  them, 
Qn  political  motives.     But  it  muft  be  obferved, 
that  whatever  countenance  the  Roman  laws,, 
or  the  profeffors  of  them,  might  afford  to  thefc 
daims  of  the  emperor,  the  genius  andfpirit^fj 
the  feudal  laws  were  fo  abiolutely  contrary  to 
them,  that,   without   deftroying   thofe.  law,<J, 

which  .then^vere .  eftablifhed  over  the  greateft.      

part  of  Europe^  .and  to  the  fupport  of  which- 

>  he  hlmfelf  had  given  a  new  fan^ion  in  the  al^, 

fembly  at  Roncaglta,  it  was  impoffible  for  hiiu  ^ 

to  make  them  good.  .    .  . 

The  Decretum  of  Gratian,  and  the  Books 
of  Feuds,  having  been  pubUAed  in  emulation 
of  the  PandeSlSy  a  treatife  was  alfo  written,; 
about  the  latter  end  of  Henry  the  Second's 
reign,  on  the  laws  and  cuftoms  of  England, 
not  profeffing  to  be  a  complete  colleftion  of  all 
of  them  (which  the  author  fays,  in  his*  preface.  See  Glaar. 
would  be  impoffible,  from  the  confufed  multi- ^^^^S» 
tude  of  them,  and  from  the  ignorance  of 
writers)  butto  reduce  to  writing  fuch  of  them 
as  were  in  general  and  frequent  ufe  in  the 
king's  court. 

The  title  prefixed  to  this  book  in  the  printed 
edition  of  the  year  fixteen  hundred  and  four,' 
ajid  which  I  find  agreeable  to  an  ancient  paanu-  Num.  746. 
fcript  in   the  Harleian   library,    fays,  //  was 
compofed  in  the  time  of  King  Henry  the  Sfcond^ 

the 
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n^K  it.tBe  fllujlrious  Rdmlph  de  G/anvflle,w6o  of  alt 
^        inthofit  days  was  the  fnojl  Jkilkd  in  the  law  of 
the  realm  and  the  ancient  cuftoms  thereof  then 
toldin^  the  helm  of  jujtice. 

From  thefe  wofds  I  infer,  that  tins  treatHe 
wai  not  written  by  Kanulph  de  GlanVille  him* 
fclf,  but  by  fome  clergyman,  under  his  di- 
i?56lion.and  care;  I  fay  by  fome- clergyman, 
becaufc-itis  written  in  Latin,  which  could 
hardly  be  done  by  a  layman  in  that'age.    The 

V.  Prolcg.     writet  apologizes  for  the  ftyle  of  his  work,  from 

Gianvi  c.  tlic  neceflity  of  ufing  the  terms  of-  law,  with  a 
v5ew  to  make  it  more  inftruftive.  But  though, 
for  this  reafon,  the. Latin  is  frequently  impure, 
the  ftyle,  in  general,  is  ctear,  concife,  and 
proper  for  the  fubjedl: ;  and  in  method  it  far 
exceeds  cither  the  Decretum  of  Gratian,  or  the 
Lom'bard  Books  of  Feuds.     It  is  called,   by 

CvLp.  i3"-LordChief-juftice  Hale,  that  excellent  colleSiion 
of  Glanviile ;  and  certainly,  if  the  matter  of  it 
was  diftated  by  Glanviile,  and  the  writing  fu- 
pervifed,  the  honour  of  it  may  with  more  rca- 
:  Ion  be  given  to  him,  than  to  any  perfon  who 

penned  it  under  his  direftions.  The  title  fays 
fuftlrer,  that  the  treatife  only  contains  thofe' 
laws  and  cuftoms,  according  to  which  pleas 
were  held  in  the  king's  court,  at  the  Exche- 
quer, and  before  the  king's  juftlces,  ubicun^ 
que  fuerint.  In  the  manufcripts  from  which 
this  edition  was  printed,  the  whole  treatife  \i 
divided  into  fourten  books :  but  I  have  fcen 
one,  which  fcems  to  be  of  the  age  of  King  John 
or  Henry  the  Third,  wherein  the  divifions  are- 

diSerenC 
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different,  and  Sir  Thomas  Craig  is  of  opinion  BOOK  II. 
that  it  was  originally  in  four  books;  as  the *'"■"''' 
Scotch  treatife,  entitled  Regiam  Majejiatem^ 
which  is  almoft  a  tratifcript  of  it,  has  no  more, 
J  cannot  affent  to  this  opinion,  becaufe  I  am 
convinced  that  the  Regiam  Majejiatem  was  not 
publiftied  before  the  reign  of  David  the  Second; 
and  we  have  copies  of  Glanville  which  are  un- 
doubtedly prior  to  that  time,  and  are  not  in 
four  -books.  The  fuppoiition  that  the  Scotch 
ireatife  was  the  original,  and  that  Glanville 
tranfcribcd  from  thence  the  work  which  goes 
by  his  riame^  will  hardly  be  admitted  by  any 
perfon,  who  confiders  .the  ftate  of  England 
»nd  Scotland  in  the  reign  of  Henry  the  Second. 
The  carrying  back  the  introdndion  of  the 
feudal  la:w  contained  therein  to  the  times  of . 
Malcolin  the  Second,  inftead  of  Malcolm  the 
Third,'  and  underftanding  the -David,  by 
whofe  command  the  author  fays  he  compiled 
it,  to  be  David  the  Firft,  inftead  of  David  the 
Second,  are  alfo  notions  fo  difcordant  to  the 
cleareft  hiftorical  fa(fts,.and  fo  difcredited*  by 
the  internal  eviderice  of  the  book  itfelf  in  many 
points,  that  one  is  amazed  how  they  could 
ever  have  obtained  any  credit  among  fome  per- 
fons  of  eminent  parts  and  learning.  Not  to 
mention  the  arguments  of  Sir  Matthew  Hale 
and  other  Engliftimen  of  the  greateft  authori- 
ty, in  oppofition  to  therri,  Sir  Thomas  Craig, peutlon  1. 5* 
the  moft  judicious  of  all  the  writers  on  feudal ^'^^'  ^'  ^®^'  7- 
law,  and  whofe  work  does  honour  to  Scotland, 
fpcaks  of  the  Regiam  Majejiatem^  as  ftolen 
Vol.  III.  P  from 
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BOOK  IL  fj:ooa  Glanvillc's  work,  and  treats  the  opinion 

'         of  his  countrymen,  who  fuppofed  it  hfi  au  on- 

glnal   account  of  their  laws^  as  a  miferabU 

^^^?^'rai  ^^^^^^fi  ^^^  delufiott.    A  late   ingenious  and 

ftl^rreiat.  learned  author,  who  fills  one  of  the  feats  of 

ing  to  BritiOijuflice  lu  tliat  part  of  the  united  kingdom  with 

Am^qmncs,   ^^  eminent  reputation,  has  likewife  brought  the 

mo(^  convincing  and  irrefragable  arguments  to 

ihew  that  it  could  not  have  been  publiihed  ia 

Scotland  in  the  reign  of  David  the  Firft ;  par- 

ticuIarJy  this,  that  the  author  of  it  appears  to 

be  well  acquainted  with   the  civil   law,  the 

knowledge  of  which  had  hardly  begun  to  pe^ 

netrate  mto  England  before  the  death  of  that 

monarch,  and  mufl-,  in  all  probability,  have 

been  much  longer  in  making  its  way  into  Scot^ 

land,  which  in  thofe  days  received  its  learning 

of  every  kind  from  England*     I  will  only  add, 

that  the  high  encomiums  on  the  then  reigning 

king,  in  the  prefaces  to  both  theie  books,  on 

account  of  vidories  gained  by  him,  and  fuc^ 

ceire3  in  war,  the  fame  of  which  had  filled  all 

lands,  are  very  ill  applicable  to  David  the 

Firft. 

The  treatife  afcribed  toGl^nville  is  the  moft 
ancient  of  our  law-books  now  eictant ;  but, 
many  ages  before,  colIe£lions  had  been  made 
of  the  Anglo-Saxon  laws  by  fome  of  the  kings 
V.  wukins  of  that  nation.  Alfred  the  Great  declares,  in* 
^^-*^^'»  the  preface  to  his  laws,  that  he  had  colleded 
and  configned  to  writing  many  of  thofe  cuf* 
toms,  which  had  been  anciently  obferved  in 
England,  and  which  he  approved ;  reieding 

or 
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or  altering  thofehe  difapprovcd,  with  the  ad-^QO^  ^\ 
vice  of  6is  wife  council^  (that  is,  of  the  Saxon        "^ 
parliament,  or  witena^gemotej.     He   particu- 
Jarly  mentiotis  the   laws   of  Ina  his  anceftor, 
of  Offa  king  of  the  Mercians,  and  of  Ethelbert 
the  iirft.Chriftiaa  king  of  the  Anglo-Saxons  \ 
out  of  which  he  had  li^lefted  thofe  which  he 
thought  the  beft,aad  omitted  the  others.  His  fon,  ^^^fl- 
Xing  Edward  the  elder,  begins  his  laws  with  wukins,** 
a  command  to  his  judges  or  magiftrates,  that  p^  4?.        ^ 
they  (hould  give  juft  judgments,  according  to  ^j Jf^jJ'^^V 
the  laws;  ai  contained  in  their  D(?;w^^c.     TIiisbec 
Spelman  and  Wilkins  call,  in  their  Latin  tranf* 
lation,  liber  judicialis ;  -  and   probably:  it    was 
tlie  coHe£lion  Ipoken  of  by  King  Alfred  in  the 
words  above-cited,   as  no  mention  is  made  of 
it  before  the  times  of  that  prince.     It  retained 
its  authority  till  aftet  the  reign  of  King  Edgar, 
in  one  of  whofe  laws  there  is  a  reference  to  it 
Qonc^fTtiing    a    penalty  or   mulft.      But   that  V.  WllkinB 
Tcing,  in  another  ftatute,  declares  and  ordains,  ^^^?  ^^' 
that  every  man,  whether  poor  or  rich,  ihall  Leges  poll-* 
enjoy  the  benefit  of  the  common  law  ;  which  all^^^a* 
our  ableft  lawyers,  who  have  treated  thereof^ 
as  well  a^  the  beft  of  our  antiquaries,  unani* 
moufly  affiTm,  to  have  then  confifted,  for  the^^i^*^**?-^^ 
moft  part,  of  unwritten  cuftoms.     The  fame 
•  prince,  in  another  law,  grants  a  liberty  to  the 
Danes,  who  were  fubje£t  to  him  in  England, 
of  chuiing  for  thenifelves  what  form   of  law 
they  liked  beft,  but  commands  the  English  to 
obferve,  what  he  .and   his  wife-^trien  had  added 

Pa  t» 
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BOOK  II. tothemoft  ancient  laws  of  his  realm,  from 
V.  Hovcden  ^^e  prefeiit  exigences  of  the  nation.     Hoveden 
Aiinai.  Part,  fays,  that,  after  the  death  of  Edgar,  the  law 
pw-  p.  347-  Qf   England  lay  afleep  for  fixty-feven  years, 
but   was  awakened  and  confirmed  by  Edward 
the  Confeflbr,  and  therefore  was  called  hrs  law^ 
not  as   being  firft  enaded,  or  made,  by  him, 
but  becaufe  it  had  been  negledled  and  forgotten 
from  the  deceafeof  his  grandfather.  King  Ed- 
gar, who  was  faid  to  have  been  t&e  firjlfoun^ 
der  of  ity  down   to  his  times.     Yet   we  find 
fome  parts  of  that  law.  renewed  and  confirmed 
by  thofe  of  Canute  the  Dane;  anddt  is*  ap- 
parent, from  the  words  of  Edgar  himfelf,  that, 
although  he  enafted  fome  new  laws,  he  only 
confirmed  the  common  law^  of  which  the  ori- 
gin (to  ufe  the  expreflion  of  Lord  Chief-juftice 
Commol'^*'  Hale)  is  as  undifcoverable  asithehead  of  the 
Law,  c.  3.    Nile.     But  there  is  good  reafon'to  believe,  that 
P*  5i*  Edward  the  Confeffor  -.  not  pnly  revived  and 

confirmed  that  law  (as  Edgar  had  done  before 
him),  but  made  a  new  compilation,  drawn  out 
of  all  the  laws,  Mercian,  Danifh,  and  Weft- 
Saxon,  which  had  prevailed  in  i  11  the  different 
parts  of.  the  kingdom^  uniting  them'-into  one, 
-  by  the  advice  of  his  wftena-gemotey  or  parlia- 

ment.     The   coUeftion    publiflied   under  the 
name  of  this  prince's  laws  by  Lambard  and 
Wilkins,  and  faid,  in  the  title  of  them,  to  have 
DHfe^^^V  ^^^^  confirmed  by  William  the   Baftard,  is 
ctVios.^' ^^  j^ftly  rejected,  as  fpurious,  by  the  moft  learned 
criticks.     But  thofe  which   lie   did  compile, 
Ik  and 
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and  in  which  it  is  probable  that  there  was  a  ^^  OK  li. 
confirmation  of  all  the  unwritten  cujloms^   not        ^^~-' 
condemned  or  altered  thereby,   were  received 
and    reftored    to   the  nation  by  William  the 
Conqueror,  whb  certain  alterations  and  additions 
which  he  had  enadted  (as  one  of  his  ftatutes  de-    , 
clares)  for  the  benefit  of  the  Engli/h.     Some  of  Sec  the  A[> 
thefelaws  fo  confirmed,  and  publiflied  by  himg*',^^"^^  ^^^ 

I       *-»  1  T^^T  1  1  firft  book, 

in  the  French  or  Noi-man  language,  the  rea-numb.il. 
der  will  find  a  tranfcript  of,  c.s  tranflated  into**  ^3* 
Latin  by  Whelock  and  Wilkins,  in  the  Ap- 
pendix to  the  firft  book  of  this  hiftory,  to- 
gether with  all  the  other  ftatutes,  made  by 
this  king,  which  we  have  reafon  to  believe  are 
genuine,  and  which  are  not  penal,  or  relating 
to  criminal  matters;  all  of  that  nature  being 
referved  to  be  publiflied  in  the  Appendix  to 
the  laft  volume,  together  with  thole  enadled 
by  King  Henry  the  Second.  Of  the  laws 
of  Henry  the  Firft  I  have  given  only  his  char- 
ter; the  reft  publiflied  by  Wilkins,  though 
they  have  got  into  the  Red  book  of  the  Exche- 
quer^ being  certainly  fpurious.  The  charter 
fays,  /  rejiore  to  you  the  laws^  of  king  Edward^ 
^ith  thofe  emendations  that  my  father  made 
therein  by  the  advice  of  his  barons.  Whatever 
therefore  was  not  altered  in  that  law  by  his 
father  ftands  confirmed  by  this  claufe  ;  and  that 
/^w  was  the  whole  body  of  Saxon  laws  and 
Cuftoms, which  had  been  eftabliflied  under  the 
government  of  Edward  the  Confefior.  The* 
charter  of  King  Stephen  exprefsly  confirms  all 
good  laws  and  good  cujioms  which  the  nation 
;  .  :i   :  P'3  had 
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BOOK  IL  had  enjoyeJ  in  the  time  of  Edward  the  Ccmfeffor. 
\\^l^^^ '      Cuftoms  here  feem  to  be  mentioned  in  acidition 
to  hws^  for  the  fake  of  including  the  unwrit^ 
ten  with  the  written  ox  Jlatute  laws.     Henry 
the  Second,  by  his  charter,  confirmed  that  of 
his  grandfather:    fo    that   from  the  reign  of 
Kin^  Edgar  to  the  firft  of  the  Plantagenets, 
inclufively,    the   common  law  has  received  re* 
peated  fandions,  and  been  deUvercd  down  a^ 
the  great  birthright    and    inheritance  of   the 
nation.     But  that  feveral  ftatutes,   or  a6ls  of 
parliament,  made  both  under  the  Saxot>  aiK) 
Norman  kings,    before  and  during  the  times 
of  which  I  write,,  either  to  explain  or  alter 
that   law   in   many    points,    have    been    loft, 
though  the  practice  grounded  upon  them  con-t 
tinued,   I  have  not  the  leaft  doubt.     It  alfo 
appears  that  fome  feudal  cuftoms  ai)d  preroga- 
tives of  the  crown,  arifing  out  of  that  pohcy* 
(he  ufe  and  exercife  of  which  had  not  beeii 
complaiqed  of  under  the  gentle  adminiftration 
.  of  Henry  the  Second,  were  afterwards  limited, 
or  taken  away,  by  exprefs  laws:  and,  on  the 
other  hand,  it  is  well  obferved  by  Lord  Coke, 
that,  *'  to  his  never-dying  honour^  many  ails  made 
Colcc^s  InftU,  (f  if^  the  reign  of  Henry  the  Third  do  refer  to  his 
n^tiB"'p%9.  "  ^^^S^^    ff^^f   ^natters  fhould  be  put  in  ufe  as 
♦<  they  were  of  right    accujiomed  in  his  iifne^^ 
I  cannot   better    conclude   this  fubjeft,    than 
with  the  encomium  made  upon  him,  in  the 
preface  qf   the  treatife  afgribed  to  Glanville, 
with    relation    to  his    civil  government,   and 
jnore  particijlarJ^  tp  l^s  cpndudl  in  the  admi-^ 
3  ni  ft  ration 
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n  ftration  of  jtifticc.  The  words  arc  thefc  jBOok  IL 
«*  How  juftly,  how  difcrcctly,  and  how  mcr- 
*•  cifiilly,  in  tinoe  of  peace,  he,  the  author  and 
**  lover  of  peace,  has  behaved  himfelf  towarda 
**  his  fubjeds,  is  very  well  known;  when 
♦*  fuch  is  the  equity  of  his  Highncfs*s  court, 
^^  that  not  one  of  the  judges  there  has  to 
«♦  hardened  a  front,  or  fo  rafh  a  prefumption, 
^*  as  to  decline  fronn  the  path  of  juftice,  or- 
"^give  any  opinion  contrary  to  truth.  For 
*«  there  the  poor  is  not  opprefled  by  the  power 
**  of  his  adverlary,  nor  does  the  favour  or  cre- 
*^  dit  of  friends  drive  any  perlbn  from  the  leat  of 
**  judgment.  All  the  proceedings  are  grounded 
*•  upon  the  laws  of  the  kingdom,  or  reajon* 
**  able  cufioms  eftablijbed  hy  a  long  ufage  :  and 
^^  (what  is  ftill  more  laudable)  our  king  doea 
*«  not  difdain  to  be  direftcd  by  the  advice  of 
"  fuch  of  his  fubejedls  as  he  knows  to  excel 
**  others  in  gravity  of  manners^  in  knowledge 
**  of  the  law  and  cuftoms  of  the  realm,  and 
•♦  whom  he  has  found  by  experience  to  be  the 
<^  moft  prompt  and  expeditious,  as  far  as  rea* 
<*  fon  and  juftice  will  permit,  in  determining 
*^  caufes  and  ending  fuits,  fy  aSUng  fometimes 
^  with  rigour^  and  fometimes  with  lenity^  as 
**  they  fee  to  be  moji  proper.*^ 

On  thefe  laft  words  I  would  obferve,  that, 
as  in  thofe  days  there  was  no  diftin£t  court  of 
equity,  the  judges  of  the  kind's  court  had  pro- 
bably a  power  of  mitigating  in  fbme  cafes  the 
rigour  of  the  law.  But,  however  this  may 
have  been,  the  teftimony  given  to  the  wifdom 
P  4  and 
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BOOK   II. and  goodnefs  of  Henry,  in  the  firft  of  royal 

^ '  ^'  duties,  the  adminiftration  of  juftice,  if  not  by 

the  grand-jufticiary  himfclf,  yet  certainly  by 
one  who  wrote  according  to  his  fentiments,  is 
of  no  little  weight :  and  it  will  be  (hewn,  from 
ftill  more  unqueftionable  evidence,  from  the 
^£ks  of  that  prince,  and  from  the  reverence 
paid  by  foreign  powers  to  the  fame  of  his  juf- 
tice,  that  the  praife  he  received  from  his  fub- 
je£ls,  in  this  and  other  contemporary  writings^ 
was  not  adulation. 

Of  what  orders  of  men  the  Englifh  par-r 
liament  .was  compofed,  in  the  times  of  which 
I  write,  is  a  queftion  much  difputed,  and 
which  can  never,  I  believe,  be  fo  abfolutely 
decided,  as  to  put  an  end  to  any  difference  of 
opinion  about  it;  efpecially  if  the  controveriy- 
ftiould  be  fupported  and  (harpened  (as  it  has 
formerly  been)  by  the  fpirit  of  party,  or  by, 
what  is  no  lefs  unfriendly  to  th«  difcovery  of 
truth,  attachment  to  a  fyftem.  But  happily 
the  enquiry  is  rather  matter  of  curiofity  than 
real  importance;  becaufe  the  right  of  the  com- 
mpns  to  a  (hare  in  the'legiflature  and  national 
gouncils,  even  according  to  the  hypothelis  of 
thofe  who  are  mod  unfavorable  to  them,  has 
antiquity  enough  to  give  it  all  the  eftablifli- 
rncnf  which  can  be  derived  from  long  cuftom> 
and  all  the  reverence  and  authority  which 
time  and  experince  can  add,  iii  the  opinions 
pt  men,  to  tbe  fpecuLitive  reafon  and  fitnefs  of 
wife  inftitutions.  1  therefore  treat  of  this  quef- 
tion, rather  ^s  it  is  a  neccffary  part  of  ,my  fub- 
"     ^       '  •      -^  •    ].    :  •'  •-•jea. 
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}c&j  than  as  worthy  in  itfelf  of  any^  very  BOOK  n. 
anxious  inveftigation :  nor  do  I  pretend  to  do;  "^^"""^ 
more  than  draw  together  fome  rays  of  iiight, 
fcattered  in  a  few  important  records,  aiid  in 
fome  paflages  of  the  mod  authentick  contera-* 
porary  hiftorians,  lubmitting  the  refult  of  them 
to  the  judgement  of  the  reader,  with  very- 
great  diffidence  of  my  own. 

If  we  look  to  the  beft  accounts  of  the  origi- 
nal cuftoms  of  the  ancient  German  nations,  we' 
fliall  find,  that  in  their  communities  all  the 
freeholders  enjoyed  an  equal  right  with  the  no- 
bles to  affift  in  deliberations  cm  affairs  of  great 
moment.    When  they   made  their  firft  fettle-, 
ments  in  any  foreign  country,  and  while  their 
Humbfers  were  moderate,  this  right  might  be 
cxercifed,  without  any  great  inconvenience,  by 
^  the  whole  body  of  the  freeholders  aflembling 
together  on  open  plains.     That  it  was  exer- 
cifed  in  this  manner  by  the  Anglo-Saxon  peo- Vid. Matt. 
pie,  after  they  came  into  Britain,  we  are  af-  ^^*"^^°* 
fured  by  an  hiftorian  of  no  mean  authority,  uij. 
Matthew  of  Weftminfter,  who  fays,    '*  that'sM"^ 
the  meadow  near  Staines,   in  which  the  great 
charter  was  granted  by  King  John,  had  the 
name  of  ruweineed^   which,  in  the  Saxon  lan- 
guage,   fignified  the    meadow    of  counfely   i^-- 
cauje  from  amierii  times  it    had   been  ufual  to 
conjiilt  there  upon  bufinefs  which  concerned  the' 
peace  of  the  kingdom^     But  this  cuftom[  had 
been    qifufed    under  the  government    of  the 
Normans,    and  (fo  for  as- 1  can  diicovcr)  for 
fome  time  before ;  perhaps  from  the"  time'  thaf 
.      .  the 
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^QK  H.  the  S»OB  hcptarehy  was  united  into  one  king* 
^    •  •  '    "  do«k     Nojf  do  I  find  a  (ingle  inftance  of  its 
being   ever    revived,    till   that   extraordinary 
qaeetiag  in  the  reign  of  King  John;  all  the 
parliaments^  or   great  councils ,   whereof  we 
have  any  account  before,  having  been  held  ia 
churches, .  abbies,  or  royal  caflles.     It  ihauld 
feem  therefore,  that,  if  the  right  of  the  free- 
holders continued,    the  greater  part  of  them 
mud    have   exercifed    it,   not   perfonally,    as 
they  did  in  ancient  times,    but  by  reprefen- 
tatives.     We  are  affured,  by  a  record  which 
AnS^to     ^^'  Brady  has  cited,  that,  fo  late  as  in  the 
Petit,  in  his   fifteenth  year   of  King  John,   not  only  the 
iDt'j^Vfl?"  greater  "barons,  but  all  the  inferior  tenants  in 
^EngiMid,    chief  of  the  crown,  had  a  right  to  be  fum^ 
p.  40*  68.     moned  to  parliament  by  particular  writs.    We 
may  therefore  conclude,  that,  till  that  time, 
no  reprefentatives   had  been   ient  by  any  of 
tbefe  to  ferve    for   them  in  parliament ;    but 
.  ,        they  were  accufiomed  to  attend  the  great  coun- 
cils of  the  nation  in  their  own  perfons.     Nor 
were  they  becomje  fo  numerous,  as  that  they 
mi^t  not  be.  contained  in  the  body  of  a  churchy 
or  the  great  hall  of  an  abbey  or  a  caftle.    But 
theie  were  far  from  being  all  the  freeholders 
of  the  kingdom.    Under  that  defcription  were 
comprehended   all  who  held   of  the   barons^ 
either  by  knight-fervice  or  free  foccage,  and 
all  the  poiTeifors  of  alodial  eftates,  with  all  the 
firee  inhabitants  of  cities   and   boroughs  not 
holding  of  the  crotvn*    The  number  of  thefc 
was  too  great  tQ  bf  contained  in  any  building, 

how 
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how  fpacious  focvcr*     Wc  arc  therefore  to  cn^B^  OK  u. 
quire,  whether,  during  the  times  of  which  I        ^  ■    ^ 
treat  in  this  hiftoryr  all  thefe  .men  were  either 
wholly  excluded  from   parKamctat,   or  were 
prefect  there  bgr  any  kiiid  of  reprefenftaiioiu 
i)ome   learned    writers    have    fuppofed,    that 
every  fuipertor  lord^  who  fodU  of  the  king  im-* 
mediately  and  in  chief,  being  the  head  of  his: 
tienants  in  ail   the  degrcqs '  of  fubinfcudation^ 
whatever  he  agreed  to  in  matters  of  govern- 
nient  bound  all  bis  vaffals.     For  which  reaiba 
Sir  H.  Spelman  gives  it  as  his  opinion,  "  thaf 
in  mafdrtg  laws  of'  the  kingdim  the  common  peo^ 
pie  were  not  conjulted  withy  but  only  the  barons j 
and  tbofe  which  held  in  capite,  who  were  then 
called  concilium  regni.     And  the  ccmmon  peor 
pUy  being,  by  way  of  tenum^  under  one  or  other 
of  ihem^  did  then  by  him  that  was  their  chief 
lord  (as  by  their  tribune  or  procurator^  and  at 
tiow  by  the  knights  of  the  Jhire)  confent  or  differ 
in  Idw^makingy    and  are   not   therefore  named 
in  the  title  of  any  ancient  laws^     But,  though 
it  may  appear  that  this  notion  had  indeed  foitte 
foundation  in  the  genius  and  contexture  of  the 
Ari<Sl:  feudal  fyflem  then  eftabliihed  in  England^ 
it  muil  be  obierved,  that  the  pofieflbr^  of  alo- 
dial eflates,  in  the  number  of  which  w^re  all- 
l^he  parochial  clergy,  having  no  fuperior  lord 
to  a£t  ibr  them  in  parliament,  could  not  be^ 
thus   reprefented,  or  virtually  bound    by   the 
ads  of  the  king^s  barons,  to  whom  they  were 
not  attached  by  any  feudal  connexion,  and  of  ^ 
-  whom  they  held  nothing.    I  would  likewiie 

remark. 
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BOOK  n^jptfcaadcj.  that  the  knights,  citizens,  and  bur- 
geflfesjitcho  are  now  the  reprefentatives  of  the 
commons  of  England,  arc  eleSled  by  thofe  for 
whom  they  ferve ;  ail  their  power  is  derived 
to  them  from  their  ele&ors  j  and,  upon  a  diP 
iblutiori  of  the  parliament,  and  the  calling  of 
a  new  one,  thofe  eleftors  are  again  at  libertjr 
to  make  anew  choice:  whereas  the  reprefen- 
tatives, which  Sir  H.  Spelman  has  fuppofed  ia 
his  hypothefis,  Wi^re  neither  eleSled^  nor  liable 
to  be  changed^  at  any  period  of  time,  by  thofe 
they  reprefented ;  their  right  to  fit  in  parlia- 
ment not  arifing  from  any  truft  conferred  by 
the   people,  but  wholly  from  their   tenures. 
Indeed  it  leems  improper,  and  a   force  on  the 
words,  to  call  them  reprefentatives  or  procura^ 
tors.     But  further,  it  is  certain,  that  the  feu- 
dal fuperiority  was  the  fame  under  the  govern- 
ment of  Henry  the  Third  as  of  William  the 
Firft,    and   continued   fo  for  fome  ages.     If 
therefore   the  barons,    and  fuperior   lords   of 
great  fiefs  holden  immediately  of  the  crown, 
had,  by  virtue  of  the  inftitutions  of  William 
the?  Firft,  been  fuppofed  to  reprefent  their  vai^ 
ttfs:;in  parliament;  and  the ;nbtion  was  then, 
thdt   every   feudatory,    hoJding^   by   a  raefne 
tenure,  was  bound  by  the  parliamentary  iOis 
df  (his;  lord;  bow  came  that  nbtibn  to  be  dii^ 
cafdttd^in  the,  forty-ninth  year.of: Henry  the 
Tihird,  or\under  the  reign  of  his  Ton,  .orrac 
any :  time  afterwards,  while  .  i)xQ\  /feudal  •  cob- 
ftitution     remaiujed  .  in .  this   rkiiigdom:?;    A 
barouj,  ivvho  "held    of  :  the  ^Crdwn,'   was   to 
/-i'\-.i  "  all 
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all  jkents -atld  ?purpofes  >iM^    head  .^.ijIiV  jOOKn. 
vaffals^  in  the    reigns    of •  Edward  the  Firft^       '^'"^ 
and  Edward  the  Third,  as  much  as  in   any 
of  the  preceding   reigns.     Hoiv*  happened '  it 
^hen,  that-th6  c6nfent  of  thafe  vaflals^  tO  thd 
making  of  laws,  or  any  other  a£t  6£  nibment 
to  the  pliblick,  was  not  ftill  included  iii  th$ 
vote  of  their  lord?  why  w^as*  it  given,  •  agairift 
the  courfe  of  former  proceedings,  not  by  Mm^ 
as  their  reprefentative^  but  by  knights  6f  the 
fhires,  or  by  citizens,  or  by  bufgefl'es,  <::hbfea 
by  the  vaffals  ?  Some  learned  men  have  aflert^- 
•ed,  that  this  cliange  was  brought  about  by 
the   power  oif  the  earl  of  Leicefter,  iiV  the 
forty -ninth  year  of  Henry  the  Third.  *  But 
'Ave  have  a  record  which  deraonftrates  thiat  dat^ 
•to  be  falfe.     A  writ  of  fumrhons,  diredled   to 
the  fherifFs  of  Bedford(hire  and   Buckingh^m*- 
^ire,  and  requiring  two  knights  to  be  feiltfoi: 
each  of  thofe  counties,  is  extant  in  the'  dkife 
roll  of  the    thirty-eighth  year  of  Heivry'th^ 
'Third.      And  there  is  a  claufe  in  th«  great ^^^*^«  Char, 
•charter  of  the  ninth  of  the  fame  king,  v^here*-  Biacfcftfn*,^ 
by  it  is  declared,  that,  together  with  thfe  {pitf^  Edition, 
tual  and  temporal  lords,  other  inferior  fnedioii- 
ders,  et   omnes  de  regno j  by  which  words' I 
underftand  the  whole  commonalty  of  the  r4Ulfny 
granted  to  the  king  the  fifteenth  part  of  all 
their  moveable  goods,  in  return  for  the  liber- 
ties accorded  to  them  in  that  diarter.     Nor 
can  I  difcover,  in  the  hiftory  <Sf  thofe  times, 
any  reafon  fufficient  to  render  it  probable^  that 
fo  great  an  alteration  fhould  t^^  -haN*  b^eh 

made 
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BOOK  IL  madte  in  the  conftitutiou  of  England*    Bat,  if 
^  it  h«d  been  made,  it  muft  natural^  have  pro* 

duced  fonoe  di(patesi  which  would  have  beea 
takjeo  notice  of  bj  fome  of  the  many  hiftorU 
an$  who  lived  in  that  age^  and  who  have  ]e€t 
'^  very  large  and  particulajr  accounts  of  left  im* 
portant  tranfaftions.  The  Romap  hiftory  is  full 
of  tliediflentionsaAd  Aruggle^  between  the  par 
tfician^  and  plebeiana*  The  feme  contefts  liket- 
wife  appear  in  (everal  other  mixed  govejrntoents^ 
both  ancient  and  modern  ;  and  every  advantage, 
which  the  ariftocraitical  or  the  popular  powers 
obtained  in  thofe  t:ontefl:d,  is  di(lin£tly  marked 
by  hiftorians.  But  the  Engliih  hiftory  is  quite 
filent  as  to  any  difputes  bctweeii  the  nobility 
and  the  people,  on  this  account,  from. the 
earlieA  times  of  the  Saxon  government,  down 
to  the  reign  of  Charles  the  Firft.  Soon  after 
the  times  of  which  I  write^  We  fipd  the  king: 
and  the  barons  engaged  in  civil  wars,  on  ac- 
count of  difputes  between  the  royal  prerogsitive 
and  tbe  libertie$  of  the  nation,  in  which  the 
barom  were  fupported  by  the  arms  of  the  coair- 
mons :  but  there  is  not  the  lead  trace,  in  that 
part  of  our  hitT-ory,  of  any  diflention  bet\*^een 
the  bajTons  and  commons  concerning  this  quei^ 
tkxi»  From  whence,  I  think,  we  may  prefume, 
that  the  right  of  thq  commons  muft  have  been 
inconteftably  cftabliflied  by  cuftom,  and  inter- 
woven into  the  original  frajne  of  our  govern- 
ment. For,  that  the  admiffion  of  all  the  iower 
orders  of  freenjeu,  or  indeed  of  any  large  num- 
ber, to  the  gieat  council  of  the  kiogdom,.and  to 

a  par- 
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a  partidpation  of  the  iegiflative  power,  which  BOO  KII. 
th^  had  no  right  to  before,  Should  be  fo  eafily 
brought  about,  as  to  pafs  unobferved  by  any 
writer  who  lived  in  that  age,  is  hardly  conceiv- 
able. Even  if  v?e  fuppofe  (as  fome  have  done) 
that  the  fitting  in  parliament,  which  is  now 
thought  fo  valuabk  a  privilege^  was  tb^u  re- 
garded only  ^  a  troiMe  and  burthen^  the  lay- 
ing that  onerms  obligation  on  orders  of  n*en, 
who  had  been  before  exempt  from  it,  muft 
naturaily  have  met  with  reiifbance  and  op- 
pofition  on  their  part.  But  that  it  was  ge*- 
nerally  feen  in  a  very  different  light  may  be 
inferred  from  the  a<9;  of  the  fourth  of  Edward 
the  Third,  which  is  thus  worded.  **  It  is^i^ 
^  cordidy  that  a  parliament  fhali  be  holden 
♦^  wery  year  once,  and  more  often,  if  need  be;** 
The  prefomption  is  ftrong,  that  they  to  whom 
the  king  accorded  this  itatute  confidered  ih& 
iervice  in  parliament  as  a  priviUgey  of  which 
they  earneflly  defired  the  frequent  enjoyment ; 
c^herwife,  they  would  not  have  petitioned  the 
ccown  to  call  them  to  it  fo  often,  and  bound 
the  king,  by  an  exprefs  law,  not  to  ormit  or 
negledt  it«  And  it  is  highly  probable  that  this 
law  did  only  confirm  ancient  ufage.  For 
nothing  appears  in  the  wording  of  it,  or  in 
the  hiftory  of  the  times,  to  induce  one  to  be- 
lieve, that  it  made  any  change  in  the  £ngiifh 
conflitution.  We  know  indeed  that  lome 
boroughs,  which,  from  their  poverty,  Werfc 
imable  to  bear  the  expence  of  fending  numbers 
to  parliament^  declined  the  nfe  of  that  privi- 
lege : 
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BOOK  n.  lege;  but  no  argument  can  be  drawn,  from 
'         thefe  particular  inftances,  to  the  general  fenfe 
of  the  commons,  in  cdunties,  cities,  or  other 
more  wealthy  boroughs.     As' for  the  nobility, 
whbfe  power  was  never  higher  than  in  the 
xeiga  of  Henry  the  Third,  it  feems  incredible, 
-that  if  the  whole  legiflative  authority  had,  be- 
fore that  time,  been  always  placed  in  them  and 
the  king,  they  fhould  not  have  oppofed  the 
.txteniibn  of  it  to  fo  many  perfons  of  a  lower 
rank  in  the  ftate.     And,  with  regard  to  the  earl 
bf  Leijccfter,  it  was  not  his  intereft,  while  he 
was  ft^ing  at  the  head  of  the;nobles  and  peo- 
;ple,  in  a  very,  dangerous  conteft  againft  the 
-crpwni  to  mikfe  any  innovations  offenfive  or 
•diftafteful  to  either  of  thofe  bodies;    Nor  is  -it 
y-^^^^j^^^prqbab^  new  inftitution,  begun- by 

in  dorfoic/    that  earl,  fliould  have  been  confirmed  and^per- 
rpfctuiated  by  Edward  the  Firft,  .    • 

Among  the  clofe  rolls  of  the  twenty -fourth 
year^  pi  that  king,  there  is  a  writ  of  lumraons 
to  parliament,  }n  which  it  is  aflerted,  not  a&an 
innovation  introduced  by  the  earl  of  Leiceftcr, 
but.  a  maxim  grounded  on  a  moft  equitable  lavi>^ 
ejiablifhed  by  the  fwiejight  and  wifdom  of  f acred 
■princes^  that  'what  concerned  all  Jhould  be  done 
with  the  approbation  of  all  \  and  that  dangers 
to  the  whole  community  Jhould  be  obviated  by 
remedies  provided  by  the  whole  community.  . . .  i 
Some  very  emiiient  writers  have  f\ippo£ed^ 
that  none  but  the;  king's  inferior/  tenants  in 
chief  were  at  firft  reprelented  by  the 'knights  of 
ibires::  buttherc  is  ,no  fiijBBxiient  evidence  to 
:    ..1  ^  fupport 
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fupport  that  opinion.  On  the  contrary,  it  ap-BOOK  ir. 
pears  from  fome  of  the  moft  ancient  writs ^  s^— ^ 
now  remaining,  that  the  knights  were  fent  to 
reprefent  the  whole  community  of  the  county: 
aiid  how  this  expreffion  (hould  fignify  the  in* 
ferior  tenants  in  chief  exclufively  of  all  the 
other  freeholders,  I  do  not  well  comprehend. 

There  is  not  in  any  of  thofe  writs,  nor  in 
the  oldeft  we  have  for  fending  up  reprefenta- 
tives  from  cities  or  boroughs,  the  leaft  intima- 
tion that  fuch  elections  were  a  novelty  then 
introduced.     But  fome  writs  are  taken  notice 
of  by  Mr.  Tyrrel,  a  diligent  fearcher  into  re-^*^  Tyrrcl^f 
cords  on  this  fubjeft,  which  fet  forth  a  claim fi^^^fil^^ 
of  certain  tenants  in  ancient  demefne^  before  thep.  60, 61. 
fifteenth   year  of  Edward  the   Second,    that 
they  ought  not  to  be  charged  with  wages  to 
knights  of  the  (hire ;  forasmuch  as  they  and  their 
ancejiors^  tenants  of  the  fame  manor ^  had^  from 
time  beyond  memory^    heen^  always  exempted^  by 
cujlom^  from  the  expences  of  knights^  fent  by  the 
community  of  their  country  to  the  parliaments  of 
the  king^  and  of  his  royal  progenitors^     If  no 
wages  had  been  ever  paid  to  knights  of  the 
Ihire   till   the   reign  of,Henry  the  Third,    it 
would  have  been  prepofterous  for  thefe  men 
to  tell  the  grandfon  of  that  king,  that  they 
had  enjoyed  a  cuftomary  privilege  of  not  pay- 
itig   fuch    wages  from    time    beyond  memory^ 
which  is  defined  by  our    law-books  to  be  a 
time  antecedent  to  the  beginning  of  the  reign  of 
King  Richard  the  Fir/l^  and  mull  be  fuppofed. 

Vol.  IIL  %  ^^^* 
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BOOK  II.  when  this  exemption  was  claimed,  to  go  much 
'       ;'       '  further  back. 

With  regard  to  cities  and  boroughs,  there 

are  likewife  extant  two  flaims,   made  in  the 

reigns  of  Edward  the  Second  and  h  dward  the 

Third,  the  proceedings  upon  which  feem  de- 

cifive  of  the  fenfe  of  that  age,  concerning  the 

antiquity  of  the  cudoms  ot  citizens  and  uur- 

gelies  coming  to  parliament,  and  from  towns 

that  were  held  under  fubjefts,  not  immediately 

^o  VitVo^oT  ^^  ^^^  crown  ;  I  mean  the  claims  of  the  towns 

andMadox's  of  Saint  A-lbans  and  Barnrtable:  to  \yhich  I 

Hift.  of  the   ^jU  ^jj  ^\yQ  tertimony  of  the  whole  legiflature 

Excheq.c.17.  ^.^j^j^^  ^j^^  ^^^^^^  ^g^^     3^  ^  ^^^^^^  ^^  the  fifth 

year  of  Richard   the   Second    it    is    enaded, 
SeeKcbie*9    <*  that  all  and  (ingular  perfons  and  commo- 
irsm.^^''"'''  nalties,  which  from   henceforth  (hall  have 
ct'ann.  dom.  "  the  fummons  of  the  parliament,  (hall  come 
138J,  c.  4.    a  from  henceforth  to  the  parliaments  in  the 
«'  manner  as  they  are  bound  to  do,  anJ  have 
"  been  accujlomed^  within  4 he  realm  of  England^ 
*'  of  old  times.    And  if  any  perfon  of  the  lame 
*'  realm,  which  from  henceforth  (hall  have  the 
**  faid  fummons  (be  he  archbiftiop,  bifhop,  ab- 
*'  bot,  prior,  duke,  earl,  baron,  banneret,  knight 
''  ofthejloire^  citizen  of  city  ^  ^^^^g^f,  of  borough^ 
"  or  other  fingular  perfon  or  commonalty),  do 
*'  abfent  himfelf,  and   come  not  at  the  faid 
'*'  fummons  (excdpt  he  may  reafonably    and 
**  honeftly  excufe  him  to  our  lord  the  king), 
**  he  (hall  be  amerced  and  otherwife  puniflied, 
<*  according  as  of  old  times  hath  been  ufed  to  be 
**  done  within  the  faid  realm  in  the  faid  cafe^^ 

No 
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No  diftindion  is  made  in  this  ftatute  between^BOOK  iL 
the  aritiquity  of  fummons  to  parliament  lerlt^  ^^**^ 
to  the  greater  nobility,  and  thofe  to  citizens, 
burgeffes,  and  knights  of  the  (hires.  All  are 
Ipoken  of  as  having  been  accujiomed  of  old  times 
to  C9me  thither  \  and  the  ancient  penalties  for 
lion- attendance  are  referred  to  as  the  rule  for 
punifhing  thofe  who  (hould  abfent  themfelves 
for  the  future.  It  feems  very  difficult,  if  not 
ihipofiible,  to  reconcile  thefe  expreffions  to  the 
opinion  of  thofe,  who  date  the  admiffion  of 
the  commons  into  the  parliaments  of  this 
realm,  fo  near  to  the  times  when  this  ftatute 
Was  enaded  as  the  reign  of  Edward  the  Firft, 
or  of  Henry  the  Third.  But,  befides  thefe 
authorities,  drawn  from  ftatutes  and  records, 
very  evident  indications  of  the  prefence  of  the 
people  in  the  natiofial  councils,  and  of' their 
being  conftituent  parts  thereof,  though  in- 
deed in  a  confufed,  diforderly  manner,  are  to 
be  found  in  fome  ancient  hiftories,  and  con- 
temporary accounts  of  tranfiftions  in  parlia- 
ment»  during  the  times  which  I  write  of,  viz.  • 
from  the  death  of  Edward  the  Confeffor  to  that 
of  Henry  the  Second. 

Never thelefs  it  is  certain,  that  in  thofe' 
times,  and  long  afterwards,  ordinary  bufinefs, 
and  even  fome  arduous  affairs  of  the  kingdom,  . 
were  frequently  treated  of,  and  determined,  by 
the  nobles  alone,  who  met  according  to  ancient 
cuftom  three  times  in  a  year,  namely,  on  the 
great  feftivals  of  Chriftmas,  Eafter,  and  Whit- 
funtide.  It  would  have  been  too  incon- 
Q  z  venient 
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BOOK  11.  vcnient  to  fummon   fo   often,    and  from  the 
^~~^^^     ""^moft  diftant  parts  of  England,,  all  the  citizens,, 
burgeffes,  and  knights  of  the  (hires ;  nor  could 
their  conftituents  have  fupportcd  the  cxpence 
of  their  wages  and  traveling  charges.      But 
the  aflcmbly  of  the  nobles  was  convened  with 
more  eafc ;  and  appears  to  have  afted,  not  only 
as  a  council  of  ftate,  and  fupreme  court  of  ju- 
dicature, but  as  being  authorifed,  by  permif- 
lion  and  common    confent,    to  exercife  Ibme 
degree  of  parliamentary  power,  the  limits  of 
which  were  not  accurately  defined.    The  king- 
was  always  prefent  in  it,  and  fometimes  wore- 
his  crown,   as  he  does  now  in  full  parliament;- 
Mah"ft^^^^^^^       the  nobility  likewife   being  dreft  in  their 
Huntingdon,  robes.    We  are  told  by  fome  ancient  writers. 
Will.  L        that  William  the  Firft  kept  his  court,  and  held 
thefe  aflemblies,  at  Chriftmas  in  Glocefter,  at 
Eafter  in  Winchefter,  and  at  Whitfuntide   in 
Vitai'^*^!*  IV    Weftrainfter:  but  it  alfo  appears,  that  he  con- 
fubann.    *    vcncd  them  occafionaily  in  Ibme  of  his  other 
1069.  cities.    For,  intending  to  celebrate  his  Chrift-- 

mas  at  York  in  the  year  one  thoufand  and 
fixty^nine,  he  ordered  his  crown  and  other 
regalia  to  be  carried  thither  from  Winchefter* 
This  change  of  place  was  for  the  eafier  difpatch 
of  bufinefs  in  the  fcveral  counties,  and  that  all 
parts  of  the  kingdom  might  be  favoured,  in 
their  turns,  with  the  benefit  of  thefe  meetings, 
wherein  our  monarchs  difplayed  their  utmoft 
ftate  and  magnificence.  William  of  MalmP 
.]L.iru  f.  6j.  bury  fays,  that,  on  fuch  occafions,  the  above- 
pientioncd  prince  made  very  fpleudid  feafts,  for 

the 
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the  entertainment  of  thofe  who  came  to  attendBOOK  iL 
his  council;  and  fummoned  thither  all  his  fpi-"^  ^ 
ritual  and  temporal  nobles,  that  the  embaf^ 
fadors  of  foreign  nations  might  admire  the 
pomp  of  fo  numerous  an  aflembly,  as  well  as 
the  fumptuoufncfs  of  the  banquets  provided  for 
them.  The  fame  magnificence  in  feafting  was 
continued  by  his  fuccelTor,  but  dropt  by  Henry 
the  Firft,  Stephen  revived  it,  with  great 
luftre,  at  the  beginning  of  his  reign,  and 
would  doubtlefs  have  perfevered  in  it  till  the 
end  of  his  life,  if  the  troubles  of  his  kingdom,  " 
and  the  wretched  poverty  which  they  foou 
brought  upon  him,  had  not  prevented  him  froiri 
indulging  the  liberality  of  his  nature.  It  has 
been  mentioned  in  the  former  part  of  this  book, 
that  Henry  the  Second  wore  his  crown,  in  meet- 
ings of  this  nature,  at  Lincoln  and  Worcefter; 
in  the  lafl:  of  which  cities  he  made  a  folemn 
vo\v,  that  he  would  wear  it  no  more.  But  the 
omilfion  of  this  ceremony  did  not  alter  the  cuf- 
tom  of  fummoning  the  nobility,  at  the  ufual 
fealbns  of  tlie  year,  when  the  king  was  in  Eng- 
land. It  frequently  happened,  that  tke  oc- 
cafions  foi*  calling  the  commons  to  parlia- 
ment fell-in  with  thofe  feftivals ;  and  iu  that 
cafe,  I  prefume,  the  lummons  being  fent  lo 
the  count.es,  cities,  and  boroughs,  converted 
fuch  councils  into  full  and  compkat  parlia- 
ments. Of  this  we  have  an  inftance  in  the  firit 
year  of  King  Stephen,  Which  is  particularly 
confidered  in  one  of  the  notes  to  this  book, 
acnong  other  proofs  drawn  from    hiftory,  of 

Q  3  ^^« 
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BOOK  II.  the  prefencc  of  the  commons  in  the   parlia- 
'ment  of  this  kingd^om  during  the  period  from 
the  death  of  Edward  the  Confeflbr  to  that  of 
Henry,  the  Second,     There  is  alio  reafbn  to 
believe,  that  the  above-mentioned  council,  held 
^t  Worcefter,    was   a  ^fuU   parliament.     But 
neither  the  number  of  reprefentatives,   nor  the 
modes  of  reprefentation,    were   fo  abfolutely 
fixed,  as  not  to  be  liable  to  occafioiial  varia- 
tions at  the  will  of  the  crown.     Perhaps  the- 
principal  magi  ft  rates    of  cities  and  boroughs 
may,  at  fome  times,   have  been  deputed,  by 
virtue  of  their  offices,  to  reprefent  thofe  com- 
munities.    And  it  feems  that,  in  conformity' 
to  the  ancient  German  cuftom,  fo  far  as  could 
be  pradifed  when  the  affcmblies  of  the  nation 
were  no  longer  convened  in  open  plains,  none 
of  the  inferior  orders  of  freemen,  refiding  in  or 
near  the  place  where  the  parliament. met,  were 
excluded  from  attending  it  in  tbeir  own  per* 
fonSj  the  number  of  them  being  only  limited 
by  the  capacity  of  the  building  in  which  they 
aflembled.     Much  confufion  muft  have  arifer^ 
from  a  liberty  of  this  nature;  and  it  certainly 
was  i  great. improvement  of  the  Englilh  confti- 
tution,  when  the  lords  were  feparated  from  the 
commons,  and  none  of  the  latter  admitted  into. 
the    national  pouncils  but  by  a  regular  and 
fixed  method  of  reprefentation.     Among  the 
freeliplciers,  of  whpfe  prelence  in  parliamentary 
meetings  a  diftindl  nqtice  is  taken  by  the  hifto- 
rians   of  the   times   treated  of  in  this   work, 
>\e  fiiid  maiiy  of  the  inferior,  fecular  clergy, 
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an  order  of  men  who   were  certainly  of  tooBOOK  il 
great  eftimatlon  and  account  in  the  ftate  not'       ^^""""^ 
to  have  had  a  (hare  in  the  legiflature,  either 
perfbnally,  or  by  reprefentatives.     There  are    , 
not^  indeed,   any  writs  of  fummons  now  re- 
mainu]g,  which  require  procSlors  to  be  fent  for 
them  to  the  parhaments  of  this  kingdom  be- 
fore the  twenty-third  year  of  Edward  the  Firft :  V.  Annal. 
but  from  the  annals  of  Burton  it  appears,  ^hat^"^^^"' ^^^ 
the  whole  body   of  the   clergy   were  fo  re- ami.  1 '255. 
prefented   in    the  thirty-ninth  of  Henry  thc*^^'^,  ^^^^  ^"« 

iy,,  .   J  •      -^  r     J  u       1      ot  the  Notes 

Third:  nor  is  it  remarked  as    a  novelty  by  on  ibis  book. 
any  of  the  hiftorians  who  wrote  in  that  age, 
though,  being  all  eccleliaftlcks,  they  probably 
would  have  thought  it  more  worthy  of  obfer- 
vatioh,  than  any  event  wherein  the  laity  alone 
Were  concerned.  It  may  be  therefore  prefumed,    . 
that  not  only  the  attendance  of  the  inferior, 
clergy  in  parliament,  which  is  evidently  proved 
by  many  paflkges  in  more  ancient  hiftorians, 
but  this  kind  of  reprefentation  of  them  had 
been  cuftomar'y  long  before.     In  later  times,, 
from  a  dcfire  of  independence  on  the  ftate,  to 
which   they  were  incited  more  and  more  by 
the  pope,  they  gradually  withdrew  themfelves 
froip    any    attendance    in    parUament,    either 
perlbnally,     or    by    reprefentation;    fo    that,^ 
after  the  reign  of  Henry  the  Sixth,  they  are 
hardly    ever    mentioned     as    prefent   .there;, 
.although,  in  the  tvventy-firft  year  of  Richardy.  Rot  Pari, 
ihe  Second,  the  commons  had  (hewn,  in  a  pe-^i  R-  ^l- 
lition  to  the  king,  how  that  before  ihofe  times 

Q  4  many 
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^OOK  II.  many  judgements   and  ordinances^    made  in  the 
^^"""^       '  ^imes  of  the  progenitors  of  our  lord  the  king  in 
parliament^    had   been  repealed  and  dijannulhd 
becauje  the  Jiate  of  the  clergy  were  not  prefent 
in  parliament  at  the  making  of  the  faid  judge- 
ments and  ordinances*      Upon   the  reformation 
of  religion,  m  the  reign  of  Edward  the  Sixth, 
SceHody,     an  attenipt  was  made  in  convocation  to  have 
vocations,  p!' f'^^   lower  houfe  united  to  the  houfe  of  com- 
429, 430.      mons,  according  to  ancient  cufiom^  jlcut  ab  anti-^ 
quo  fieri   cofijuevit.      It  was  alio    propofed  to 
Queen  Elizabeth,   but   rejev5led.     The   .clergy 
See  Append,  continued  CO  tax  thenilelves  in  a  leparate  body 
HiSthe    ^^'^  ^^^^  reftoration  of  Cliarles the  Second;  fooa 
Retoimadon,  after  wliich  they  were  taxed  in  the  lame  man-. 
numb.  X 8.      ^^^^  ^j^j  conjointly  with  the  reft  of  the  com- 
mons;  and  have  ever  fince  been  reprefented  in 
parliament   by  the   f.me   perions;  which   has 
more  embodied  them  with  the  laity,  and  pre-, 
vents  the  letting  up  of  a  church  intcreft  diftin£t 
from  that  ot  tiie  people.  It  is  remarkable,  that 
this   very  imporccint  alteration   in  theftate.of 
this  kingc^om  was   made  without  any  laiv^  by 
agreemciit  with  the  clergy.     And   thus  leveral 
others    may    have    happened' before,    in    the 
methods  by  which  thoie,    to  whom  our  an- 
cient conftitution  had  given  a  fhare  in  the'le- 
giflative  powt  r,  exerciied  that  great  privilege^ 
during  the  courie  of  lo  m^my  centuries,  as  have 
palled  fince  the  Saxons,  or  even  fincc  the  Nor- 
mans firft  came  into  this  ifland.     Some  orders 
of  men,  who  had  before  attended  perfnally  in 

our 
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Qor  great  councils,  or  parliaments,  may,  from  BOOK  IL 
the  increafe  of  their  numbers,  or  from  other '  ' 
motives  of  convenience,  have  come  by  repre-* 
fentatives  ;  and  the  mode  of  reprefent<ition  may 
have  occafionally  varied:  but  all  this^  I  pre-r 
fume,  was  done,  and  the  whole  fyftem  of  thofe 
^lltmblies  was  finally  fettled,  without  any 
change  in  the  principles  of  the  ancient  conftitu- 
tion,  and  on  the  foundation  of  undifputed^  ori^ 
ginal  rights.  1  he  piL  fence  of  the  people  in  the 
Saxop  councils,  and  their  having  had  a  fhare  in 
the  higheft  a£ls  of  legiflatureand  government, 
even  till  the  entrance  of  the  Ncrmans,  feems 
to  be  proved  ytiy  ftiongly,  from  the  preambles 
of  laws  and  other  proctediiigs  of  thofe  councils, 
and  from  the  words  of  the  beft  hiftorians  who 
lived  near  to  thofe  limes.  On  this  long  ufage, 
I  conceive,  their  ri^^ht  was  eftablifhed  ;  and  it 
appears  to  have  been  continued  under  William. 
the  Conqueror,  with  other  culloms  and  rights 
confirmed  by  him  to  the  nation ;  and  under 
his  iucceflbrs  hy  like  fandions  of  ancient,  li-* 
berties  granted  in  repeated  royal  charters.  Ac- 
cordingly we  find,  that  fo  long  ago  as  the  fe-' 
cond  year  of  King  Henry  the  Fifth,  the  houfe 
ot  commons  itflert,  in  their  petition  to  the 
king,  that  //  ever  hath  been  their  liberty  and 
freedom^  that  there  Jljould  no  Jiatuie  or  law  be 
made  without  their  ajfent ;  and  that  they  are, 
and  ever  have  ieen^  a  member  of  the  parlia-- 
ment:  which  claim  was  not-  difallowed  either 
hy  the  lords  or  the  king. 

Upon 
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B.OOK  IL  Upon  the  whole,  it  feems  that  the  parlia- 
*  ^~^  ments,  duringthe  times  whicfi  I  write  of,  con- 
tained in  them  the  Jirji  elements  of  thofe  wc 
haive  now :  but  were  only  a  rough  draught^  in 
\Vhich  regularity  and  decorum  were  abfolutely 
tvanting.  Nor  was  that  balance  of  power^ 
which  makes  the  perfedion  of  our  prefent  coii- 
ftitution,  yet  fixed  in  thofe  aflemblies.  For, 
the  property  of  the  commons  were  fo  unequal 
to  that  of  the  nobles,  and  the  feudal  obliga- 
"^^  ^^-^  P"^- tions  of  the  inferior  landholders  to  the  terds 
n. «.  '^'  ^'they  held  under,  created  fuch  adependance  of 
the  former  On  the  latter,  that  although,  in  the 
idea  and  fcheme  of  the  government,  a  popular 
power  was  mixed  with  the  regal  and  ariftocra- 
fical,  yet,  in  reality,  the  fcale  of  the  people 
was  not  weighty  enough  to  make  a  proper 
counterpoife  to  either  of  the  other.  The 
changes  made  in  the  peerage,  the  rehxatipn  of 
feudal  laws,  and  the  difFufion  of  wealth  among 
the  lower  otders  of  freemen,  produced  after- 
vVards  a  great  difference  in  the  ftate  of  the  le-^ 
gifl^ture:  but'  the  hirtory  of  thele  events  be- 
Jxings  not  to  my  ftibjedl. 

All  feudal  governments  were  monarchical^ 
and  could  no  more  fubfift  vvithout  a  king, 
riiah  an  arrhy  without  a  general ;  the  royal 
power  being  confidered  as.the  fource  of  all  digr 
jiity  and  command  in  thatij'ftem.  But  neither 
cotild  monarchy  In  fuch  .a  government  befuf- 
tamed*  without  2i  riobility,  nor  that  nobility 
without  inferior  orders  oi  frcehoHers  \  the  feu- 
dal 
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dal notians  requiring  all  thefe  ranks  in  the  ccfm- BOOK  If. 
iTOitiity,  and  conceding  them  together  by  re-  *^ 
ciprocal  duties.     The  degrees  of  power  appro^ 
priated  to  each  of  thefe  orders  were  different' 
indifferent  countries,  and  even  in  the  fame 
countries  at  different  period*.     During  the  age 
that  I  write  of,  the  regal  power  in  this  king- 
dom, though  limited  by  a  mixture  of  Arifto- 
crax:y  and.  Democracy,  was  very  great.     The' 
execution  of  all  laws  was^entrufted  to  the  king, 
and  none  could  be  made,  repealed,  or  altered, 
without  hisL  aflent.     It  was  by  him  that  the 
whole  ftate  exerted  its  energy, .either  in  pe«K>e 
or  in  war.     He  treated  with   foreign  po^Vers  ; 
he  made  alliances  and  confederacies,  offeinfivc 
or  deteniive  ;  by  him  peace  was  concluded,  by' 
him  war  was  declared.     He  was  the  general  of 
the  armies    fdrmed   by  knight- fervice,  or   by 
commutations  for  that  fervice  ;  nor  pould  any 
other  fpecies   of  military   force  etift  in   the 
realm,  without,  being  fubjeft  to  his  orddr^,  as 
commander  in  chief,.     Appeals  were  carried  to 
him  from  aU  the  inferior  courts   of  jufticc; 
and  in  his  own  court  he  exercifed  a  fovereign 
judicature,    without  appeal.      He  had  many 
offices  to  beftow,  which!  created  hiffl'agfeat  ' 
number  of  dependants   and    friends :  bat  his  ' 
chief  power  arole  from  tlie  multitude  of  fiefs, 
which,  by  efcheat,  or  by  forfeiture,  weve  coft- 
tinually  falling.into  his  hands.     The  influence, 
pur  prefent  government  liiay  be  fuppofed  tQ^ 
derive  from  the  emotliraents'  it  confers,  is  by 
•  no  means  equal  to  that  whick  the  crown  muft 
I  .  have 
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BOOK  II. have  obtained,  while  the  feudal  law  was  in  vi- 
^  ^g^^^r,  from  a  prudent  conduft  in  the  difpofal  of 
thefe  vacant  fiefs,  A  place,  or  peufion,  held  du- 
ring the  pleafure  of  the  king,  or  even  for  life,  is 
a  much  lefs  valuable  gift,  than  lands  of  inherit 
tance,  fome  of  which  had  great  dignities  and 
privileges  annexed  to  them,  befides  their  rents 
and  profits.  A  court,  which  had  fuch  im- 
menfe  and  lafting  benefits  to  confer  on  thofe  it 
favoured,  muft  have  had  many  luitors,  among 
all  rank's  of  men,  perpetually  foUicitous  to  gain 
its  good-will,  and,  by  confequence,  ready  to 
obey  its  orders.  .  Nor,  \yhen  baronies,  or 
other  fiefs,  had  been  granted  by  the  kmg,  did 
the  dependance  upon  his  favour,  with  regard 
t6  thofe  pofleffions,  entirely  ceafe.-  For  the 
right  of  wardftiip  over  the  heirs,  in  cafe  of  mi- 
noritieff^  made  all  the  great  families  afraid  of 
offending  the  foyereign,.  who  might  happen 
foen  to  have  the  cuftody  and  education  of  their 
children  committed- to  him  by  law,  as  well  as 
the  care  of  their  eftates,  during  the  time  of 
fuch  cuftody.  And  certainly  there  could  not 
be  a  more  irrefiftible  bribe  to  avarice,  ambition, 
or- love,  than  the  hand  of  a  rich;  a  noble,  or 
a  beautiful  heirefs,  which  the  king,  as  feudal 
lord,  was  often  able  to  grant.  This  power 
alpne,  as  it  affeded  thainterefts  andpaffions  of 
meA  in  the  highefl:  degree,  was  greater  than 
aqy  .the  crown  poflelles  now,  and  very  dange- 
rous to  the  publi'Ci 

SeeBaronia,       /^nother  feudal  prerogative  was  the  altering 

of:  the  fervice  by  which  lands,  were,  held  ;. of 

'  i  which 
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which  Mr.  Madox  gives   an  inftance   under BpoKiL 
King  John,'  who  ordered  an  eftate,  which  un- 
der  his  brother,  King  Richard,  had  been  held 
by  knight-fervice,  to  be  held  by  the  fervice  of 
the  falconrie J  a  fpecies  of  ferjeanty. 

The  wealth  of  the  crown,   in  the  times  of 
which  I  write,  was  a  great  i'upport  of  its  power. 
The  ancient  demefne,or  landeftate  of  the  crown,  See  Brady 
as  recorded   in  Domefday-book   by   William  ^*^;^*^* 
the  Firft,  confided   of  fourteen   hundred  and  Davcnant  on 
twenty-two  manors  in  different  counties,  be-  ^^efumptions 
fides  Ibme  fcattered  lands  and  farms  not  com-^'     ^' 
prehended  therein,  and  quit-rents  paid  out  of  s 
feveral  other  manors.     Much   of  this   ancient 
patrimony  of  the  kings  of  England  was  ali- 
enated in   the    reign    of  King  Stephen;    but 
the  refumption  made   by  Henry    the    Second 
(of  which  an    account  has    been  given  in  the 
former  part  of  this  book)    recovered   all  tliofe 
alienations,  except  only  the  lands  which   had 
been  granted  to  the  church,  and   which    pro- 
bably did   not  exceed  what  muft  be  added  to 
the    number    in    Domefday-book,    viz.    the 
eftates  of  the  crown  in  the  four  northern  coun- 
ties, and  in  fome  parts  of  Wales,  which  were 
fubdued  after   the   death  of  the  Conqueror, 
\yho  caufed  that  furvey.  to  be  made.     It  is 
therefore  evident,  that  a  vaft  (hare  of  the  lands 
of  England  was  poflefled  by  Henry  the  Second, 
which  was  a  conftant  fupport  to  the  royal 
dignity,  independent  of  all  taxes  or  impofitions 
on  his  iubjeds,  and  which  was  confidered  as  a 
facred  and  inalienable  patrimony,  tranfmitted 

to 
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BOOK  II. to  hiiij  from  his  anceftors,  the  ancient  kings  of 
^^^"^  England ;  for  it  appears  by  Docnefday-book, 
that  all  the  demefne  lands,  afligned  therein  to 
the  crown,  belonged  to  it  in  the  reign  of  Ed- 
ward the  Confcflbr.     But  it  will  be  neceffarjr^ 
in  treating  of  the  royal  revenue,  to  give  a  par- 
ticular account  of  that  famous  record,  which  is 
called  by  Sir  H.  Spclman,  if  not  the  mvft  an^ 
cienty  yet  'without  controverfy  the  moft  venerable 
momment  of  Great  Britain.     It  confifts  of  two 
volumes,  which  together  contain   a  defcrip- 
tion  of  all  the  lands  in  England,  except  the 
four  northern  counties,  made  by  order  of  Wil- 
liam the  Firft,  with  the  advice  of  his  parlia- 
ment, in  the  year  one  thou(and  and  eighty-fix. 
But  it  feems  not  to  have  been  finiflied  rill  the 
.    following  year,  which  was  the  laft  of  that  king, 
y. L.  EUenfis  For  the  execution  of  this  great  iurvey,  lome  of 
M.^^V^°^'?"»  his  barons  were  fent  commiffioners  into  every 
A.vi,  ^        fhire,  and  juries  fummoned  in  each  hundred, 
out  of  all  orders  of  freemen,  from  barons  dowa 
to  the  loweft  farmers,  who  were  fworn  to  in- 
form the  cotrimiflioners  what  was  the  name  of 
each  manor,  who  had  held  it    in  the  time  of 
Edward  the  Confeffor,  and  who  held  it  then ; 
how  many  hides,  how  much  wood,  bow  much 
pafture,  how  much  meadow-land,  it  contained  ; 
how  many  ploughs  were  iii  the  demelhe  part 
of  it,  and  how  many  in  the  tenanted .  part ; 
how  many  mills,    how  many  fifli -ponds,  or 
fifheries,  belonged  to  it ;  what  had  been  added 
to  it  or  taken  away  from  it ;  what  was  the  va- 
lue of  the  whole  together  in  the  time  of  King 
Edward,  what  when  granted  by  William,  what 

at 
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at  the  time  of  this  furyey  ;  and  whether  it  BOOK  IL 
might  be  improved,  or  advanced  in  its  value.  ^"      "       ' 
They  were  likewife  to  mention  aO  the  tenants 
of  every  degree,  and  how  much  each  of  theixi 
had  held,  or  did  hold  at  that  time  ;  and  what 
was  the  number  of  the  flaves.    Nay,  they  were  • 
even  tOx  return  a  particular  account  of  the  live, 
ftock  on  each  manor.     Thefe  inquifitions,  or 
verdidls,  were  firft  methodifed  in   the  county, 
and  afterwards  fent  up  into  the  king's  Exche- 
quer.* The  lefler  Domefday-book  contains  the 
originals  fo  returned  from  the  three  counties  of 
Eflex,  Norfolk,  and  Suffolk.     In  thefe  the  live 
flock  is  noted.     The  greater  book  was  com- 
piled, by  the  officers  of  the  Exchequer,  from 
the  other  returns,  with  more  brevity,  and  a  to- 
tal  omiffion  of  this  article,  which  (as  appears 
by  the  expredions  of  contemporary  hiftorians) 
gave  much  offence  to  the  people  :    probably 
becaufe  they  apprehended,  that  the  defign  of 
the  king,  in  requiring  fuch  an  account,  was  to     * 
make  it  a  foundation  for  fome  new  impofition. 
And   this  apprehenfion   appears  to   have  exr 
tended  itfelf  to  the  whole  furvey  at  that  time. 
But,  whatever  jealoufy  it  may  have  raifed,  it 
certainly  was  a  work  of  great  benefit  to  the 
publick  ;  the  knowledge  it  gave  to  the  govern-, 
ment  of  the  ftate  of  the  kingdom  being *a  moft 
neceflary  groundwork  for  many  improvements, 
with  relation  to  agriculture,  trade,  and  the  in-   ^ 
cre^fe  of  the  people,  in  different  parts  of  the 
country;  as  well  as  a  rule  to  proceed  by  in 
the  levying  of  taxes.    It  was  aifo  of  no  fmall 

utility 


240  HISTORY  OF  THE  LIFE 

BOOK  n« utility  for  the  afcertainlng  of  property,  and  for 

'  the  fpeedy  decifiori  or  prevention  of  law- fu  its. 

In  this  light  it  is  confidered  by  the  author   of 

the  dialogue  dt  Scaccarw,  who  fpeaks  of  it  as 

L.i.  ci6.    the  coniplction  of  good  policy  and  royal  care 
for  the  advantage  of  his  realm  in  William  the 
Conqueror;  and  fays,  it   was  done  to  the  in- 
tent, that  every  man  (hould  be  fatisfied  with  his 
ovvn  right,  andnotufurp  with  impunity  what 
belonged  to  another.     HeJikewife  adds,  that 
it  was  called  Domefday-book  by  the  Englifli, 
becaufe  a  fentence,  arifing  from  the  evidence 
there  contained,    could  no  more  be  appealed 
from,  or  eluded,  than  the  final  doom  at  the  day 
of  judgement.     From  this  authority  given  to 
it,  one  fhould  fuppofe  that  the    verdidls,  oa 
which  the  regifter  had  been  grounded,  were 
found    in   general    to   be  faithful;    notwith* 
'  Handing  the  confeffion  made  by  Ingulprhus,  ab- 

V.  Hift.  In-  bot  of  Croyland,  that  with  refped  to  his  abbey 

Sak  'v'79'  '^^  return  was  partial  and  falfe.  For  it  does 
not  appear  that  the  defign  imputed  to  Ralph 
Flambard,  as  minifter  to  William  Rufus,  of 
making  another  and  more  rigorous  iiiquifition, 
was  ever  put  in  executioli,  or  that  any  amend* 
mcnts  were  made  in  either  of  the  books.  I 
muft  obferve,  that  many  lands  are  declared  in 
thofe  records  to  be  of  much  greater  value  when 
this  furvey  was  made,  than  in  the  time  of  Ed- 
ward the  Confcflbr,  and  capable  of  being  ftill 
very  confiderably  improved  by  more  cultiva- 
tion. But  from  other  evidence  it  appears,  that 
the  four  nothern  counties  were  then,  for  the 

moQb 
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mbft  part,  in  a  wafte  and  defolate  condition  ;P^OKr 
which,  I  prefume,  was  one  rcafon  of  their  not      ^ 
being  farVeyed  together  with  the  others.    It  is 
furprifing,  that  this  defe<fl  was  not  afterwards  i 

liipplied  by  a  fimilar  inquifitiori.     The  above-  | 

mentioned  author  of  the  dialogue  de  Scaccarto^*'^*^f*  1 

tells  us,  that,  from  the  Norman  donqfueft  tilj  \ 

the  reign  of  Henry  the  Firft,  the  rents  due  td  \ 

the  king  were  accuftomed  to  be  paid  iri  provi- 
sions and  neceffaries  for  his    houfehold;    but 
that  prince,  about  the  middle  or  towards  thb 
enlC  of  his  reign,  being  moved  with  the  com- 
plaints which  were  frequently  brought  to  him, 
from  thofe  who  tilled  his  demefne  lands,  of  the 
great  oppreffions  they  fuffered,  by  being  obliged 
to  bring  vidluals  and  other  provifions,  for  th6 
ufe  of  his  houfehold,  to  different  parts  of  the 
kingdom',  from  their  own  dwellings,  did,  with 
the  advice  of  his  parliament,  fend  commiflioners 
over  England,  to  take  an  eftimate  of  the  value 
of  what  they  thus  paid  in  kind ;   and  thefe; 
reducing  it  into  money,  appointed  the  fherifF  of 
each  county  to  put  together  all  the  fums  ariiing 
from   the    faid   lands    contained  therein,  and 
account  with  the  Exchequer  for  the  wh6le  col- 
leftion.     Yet  it  is  certain,  notwithflanding  th^ 
authority  of  this  treatiie,  which  is  kept  among       '    * 
our  records,  that,  before  the  reign  of  Henry 
the  Firft,  the  rents  of  the  crown,  froiti  thoft 
who   occupied  its  lands   in  ancient  demefne, 
were  often   paid  in  money.     But  the  convert*^ 
ing  all   fuch    rents,    in'  the   manner  above-i 
■defcribed,  into  pecuniary  payments,  is  a^rne- 
Vol*  111.  R  morable 
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BOOK  IL  morablc  ^St  of  that  reign.  If  a  moderate 
^  ""  ^compolition  was  taken  (as  there  is  reafon  to 
believe),  this  alteration  was  a  great  relief  to 
the  tenants.  But  though  the  revenue  of  the 
crown  wtfs  leflbned  thereby  in  real  value, 
the  nionqy  brought  into  the  treafury,  which 
might  be  applied  to  any  fervices,  of  war  of 
other  exigeiicies,  wag  in  many  refpefts  more 
commodious  and  more  defirable  for  the  king. 
And  the  frequent  occafion  Henry  had  for  fup- 
plies  of  this  kind,  by  ^reafon  of  the  quarrels 
he  was  engaged  in  for  the  defence  of  his  tefri- 
tories  or  allies  on  the  continent,  muft  naturally 
have  inclined  him  to  prefer  this  nK>de  of  pay- 
ment to  a  greater  profit  from  the  methods 
before  in  ufe. 

From  the  acJcount  before  given  of  the  num* 

bcr  of  rnanors  belonging  to  the  crown,  as  its 

ancient  inheritance,  it  appears  that  the  king, 

in.  the  times  of  which  1  write,    w^s  beyond 

comparilbn  the  greateft  landholder  in  England: 

but,  befides  his  demefnes,  he  had  frequently 

in  his  poflcflion,  by  efcheats,  feizures,  or  for* 

feitures,    the  lands   of   many  of  lys  yafl'als* 

nfft.  of^hc   How  confiderable  a  revenue  arofe  from  heace 

Exchequer,    to    the    crown    may  be  judged    from    thefe 

*^-^-P*^^3»inftances.     In  the  leventeeuth   year  of  King 

205.      j^gj;^j.y  the  Second,  there  were  in  his  hands  fevexi 

baronies,  of  which  four  belonged  to  earldoms; 

and  in  the  thirty-firft  of  the  fame  king  eight 

baronies,  belonging  likewife  to  earldoms,  the 

lands  annexed  to  the  office  of  conftable  of  Eng* 

land,  with  twelve  other  baromes^  or  knights*. 

fees 
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fees  of  great  value.     Many  lefler  offices  andBOOK  II. 
fiefs  of  different  kinds  often  fell  to  the  crown ^"       ""     ^ 
by  devolution   or  foi-feiture,    all   which  pro- 
duced  tpgether  a  very  aniplfe  income.     The 
greater  efclieats  ^Vete  let  at  farm,  or  committed 
to  the  cuftody  ftf  pei*foiis  appointed  by  the  king, 
to  whom  they  accounted  for  the  profits.     M?. 
Madox  fays  (though  with  fome  doUbt),  that^ 
a|i)out  the  latter  end  of  king  Henry  the  Second's 
reign,  the  officers  of  the  Exchequer  began  to 
form  an   efcheatry.     It   appears  that,  m  this 
teign,  the  vacant  bifhopricks,  and  other  pre* 
lacies,  which    were  of  royal   foundatibn,  ef- 
cheated  to  the  crown;  and,  till  a  new  ele£tioa 
Was  made  of  a  bifliop  or  abbot,  the  king  en- 
joyed the  revenues  and  profits  of  thofe  fees,  as 
he  did  of  other  efcheats.     Peter  of  Blois,  inP»"i-a<i 
his    continuation  of  Ingulphus,   affirms,  that^^  * 
William  Kufu§,  feduced    by  the   counfels   of 
Ralph  Fhmbard,  his .  principal  minifter,  was 
the  firft  king  of  England  who  began  the  evil 
praftice  of  retaining  to  his  own  benefit  thefe 
facred  revenues,  which  his  father,  and  all  his     ^ 
Anglo-Sa^^on   predecefibrs,  had  religioufly  and 
ftriftly  refunded  to  the  next  fucceeding   pre-, 
lates.     This  teftimony  is  confirmed  by  Orderi- 
cus-Vitali3,  who  fays  that,  before  the  entrance  p.  678,^79,' 
of  the  Normans,  the  cuflom  of  England  was,*^^'^;  *^^9* 
that  the  bifhop  of  the  dlocefe  took  care  of  the 
revenues   of  vacant   abbies   therein,    and    the 
archbilhop,   in  like  manner,  of  vacant  bifhop- 
ricks in  his  province.     Both  thefe  writers  ex- 
claim againit  the  alteration  made  by  William 
Rufus,  as  a  faerilegious  invafion  of  the  goods 
'       R  2  '  of 
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of  the  church.  Yet  it  was  certainly  juftifiabic 
by  the  feudal  principles  then  eftabliftied  by  law. 
in  England,  For  churchmen  who.  held  their 
temporalities  of  the  crown,  as  baronial  eftates, 
having  no  heirs  who  Could  claim  by  defcent 
from  thejn,  their  fiefs  at  their  deceafe  reverted 
to  the  crown;  as  all  other  baronies  did  upou 
failure* of  heirs,  and  for  the  fame  feudal  rcafbns. 
Nor  was  the  king  lefs  entitled,  as  immediate 
lord  of  fuch  fiefs,  to  the  revenues  and  profits 
of  thefe  lands,  than  of  the  others  fo  efcheated. 
But  the  keeping  bilhopricks  and  abbie3  void 
beyond  a  reafonable  time,  for  the  fake  of  re- 
taining fuch  profits,  was  undoubtedly  blameable, 
Peter  of  Blois  fays,  that  William  Rufus,  un* 
der  the  colour  of  feeking  a  fit  paftor  with  long 
deliberation,  kept  all  dignities  in  the  church  a 
great  while  vacant,  and  fold  them  at  laft  to 
the  beft  bidder,  except  in  the  fingle  promotion 
of  Anfelm  to  Canterbury,  which  he  made  in 
a  fit  of  ficknefs.  He  alfo  tells  us,  that  this 
monarch  had  in  his  hands  at  his  death  thearch- 
bilhoprick  of  Canterbury,  four  bilhopricks,  and 
eleven  abbies,  which  he  had  let  out  to  farmers. 
Henry  the  Firft  in  his  charter  promiitd,  that 
he  would  neither  fell  nor  let  out  to  farm  the  holy 
church  of  God\  nor^  upon  the  death  of  an  arcb^ 
hi/fjopy  bifhop^  or  abbot ^  would  he  receive',  any 
thing  from  the  domain  of  the  churchy  or  from  tht 
tenants  thereof  till  the  fuccejjor  floould  enter  upon 
it.  Yet  there  is  great  reafon  to  believe,  that 
before  the  end  of  his  reign  the  feudal  notions 
prevailed  to  the  abolition  of  this^  law,  except 
with  regard  to  the  fimony,    by  fome  ftatute 

now 
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now  loft.    It  appears  by  the  great  roll,  which  BOO  KII. 
is  called  the  fifth  of  King  Stephen,  but  which  ^ 
evidently  belongs  to  the  latter  years  of  hisV.  Dlflertat, 
predeceflbr  (as  Mr.  Madox  has  proved),  thatj^/^R^^fui^ 
the  revenues  of  thefe  dignities  were  let  out  toScaccarii. 
farm,  during  the  time  of  a  vacancy,  by  Henry 
the  Firft,  as  they  had  been  by  William  Rufus. 
Stephen  indeed,  by   his  fecond  charter,    pro-' 
mifed  to  put  all  vacant  fees,  with  the  poffef- 
fions  belonging  to  them,  into  the  hands  of  the 
clergy,  or  perfons  belonging  to  the  church, 
till  the  vacancy  was  fupplied ;  but  he  paid  no 
regard  to  this  promife;  and  though  Henry  the 
Second  confirmed  his  grandfather's  charter,  he    . 
did  "not  a£l  in  this  inftance  conformable  to  it, 
but  aflerted  his  right  both  to  the  cuftody  and 
profits  of  the  fees,  which  were  held  of  his  crown, 
by  one  of  the  conftitutions  of  Clarendon :  I 
fay  aflerted  his  right,  becaufe  thofe  ftatutes 
were  only  made  in  affirmance  of  the  law  and 
cuftoms  of  the  kingdom,  as  they  had  been 
cftablifhed  in  the  time  of  his  grandfather,  King 
Henry  the  Firft.    Nor  do  we  find  by  any  letters, 
or  other  evidence  of  thofe  days,  that  the  re-»[ 
pugnancy  of  this  claim  to  the  charter  of  that 
prince  was  ever  objedled  by  Becket,  or  any  of 
his  adherents,  who  would  hardly  have  failed 
to  remark  it,  and  avail  themfelves  of  it,  againl^ 
the  proceedings  at  Clarendon,  if  they  had  not 
known  that  a  fufficient;  and  undeniable  anfwep 
could  be  niade  to  the  charge.    It  muft  be  Uke-; 
wife  obferved,  that  the  crown  was  left  in  pof- 
feffion  of  thefe  efcheats,  by  the  great  charter 
of  King  John,  and  by  thofe  of  his  fon.     It 

R'3  may 
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BOOK  11.  rnay  therefore  well  be  prefumed,  that  this  parl^ 
^pf  the  charter  of  king  Henry  the  lf\r(\  had  been 
abrogated  by  fome  ftatbte  enabled  in  his  reign, 
which  Henry  the  Second,  notwithftanding  the 
general  confirniation  he  had  given  to  that  char- 
ter, renewed  and  enforced,  with  the  confer^t  of 
his  parliament,  by  the  conftitutions  of  Claren-i^ 
don,  which  will  be  particularly  treated  of  in 
the  following  book.  Of  what  value  the  cf- 
cheats  of  fpiritual  baronies  were  to  the  crown, 
in  thofe  days,  may  be  judged  from  the  number 
which,  it  appears  by  the  rolls,  was  in  the  hands, 

ficcMadox's^^f  |.j^jg  j^jj^g    in  the  fixteenth,  nineteenth,  and 

tilth  of  the     •    .  -   ^o»  .        '  1         •         I 

Exchequer,  thirty-firft  years  or  his  reign :  namely,  in  the 
.10.  p.  209  fixteenth,  one  archbifhoprick,  five  bifhopricks, 
^  ^^"'  ind  three  abbies;  in  the  nineteenth,  one  arch- 
biflioprick,  five  bilhopricks,  and  iix  abbies; 
a,nd  in  the  thirty-firft,  one  archbifhoprick,  iix 
bifhopricks,  and  feven  abbies.  It  appears  that 
the  biflioprick  of  Vmcoln  vvas  kept  vacant  for 
eighteen  years  together :  the  reaibn  of  which 
J  (hail  have  occafion  to  mention  hereafter, 
^ut  I  would  obferve  here,  that  as  it  was  fcan* 
dalousj  and  detrimental  to  religion,  to  let  the 
^iritual  baronies  remaip  long  uufupplied;  fait 
was  likewife  againft  the  policy  of  the  ftate, 
not  to  enfeoff  other  barons  in  the  temporal 
barontes,  efcheated  or  forfeited  to  the  crown, 
for,. though  the  tenants  of  fuch  baronies  con- 
tinued to  pay  the. fame  iervice  to  the  ki^ig  as 
they  had  done  to  the  baron,  yet  the  baroival 
fervice  itfelf  was  loft,  till  a  new  feoffment  was 
.  p^ade  J  and  Ifi  ^he.jperformance  of  thtit  fervice 

the 
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the  vrhdb  ftate  had  an  intercft,  as  well  as  the  bo  ok   ii. 

kiugp     The  fame  may  be  fdid,  in  an  inferior ^''   -' 

degree,  af  forfeited  or  efcheated  knights-fees. 
And  therefore  when  writers  fay,  that  the  lands 
of  the  crown  were  inalienable,  it  muft  be  un- 
der ftood  only  of  thofe  in  ancient  demefne^  not 
of  thcfe  incidental  or  cafual  pofleflions.     Mr.  Hift.  of  the 
MajdoK  fakes  notice,  that  when  prelacies'  were  Exchecjuer, 
vacant,  and   in  the   hands,  of  tlie   king,  he^' ^^'^•''°^' 
ufed  to  have,  as  immediate  lord,  the  reliefs, 
ward(hips,  &c,  of  the  military  tenants  holding 
of  fufch  prelacies,  together  with  other  profits ibiaem, 
arifing  from  the  eftates.    And  he  was  likewifep.  208. 
entitled,  during  vacancies,  to  the  cuftody  of 
prelacies  founded  by  private  lords^  in  cafe  he 
had  the  heirs  of  thole  lords  in  wardftiip.   The 
famous  ftatute  of  provifbrs,  made  in  the  twenty- 
fifth  year  of  King  Edward  the  Third,    de- 
clares, that  not  only  the  king,  but  earls,  ba- 
rons, and  other  nobles,  comme  feigneurs  et  ad- 
vowesy  as   lords  and  patrons,   ought  to  have 
the  cu/lody  of  the  prelacies  founded  by  them- 
felves  or  their  anceftors,  as  well  as  l\iQ  prefen^ 
txitian  and  collation.    The  crown  had  therefore,     ' 
in  the  times  of  Henry  the  Second,  a  double 
title  to  fuch  cuftody ,^  namely  the  feudal  right 
arifing  from  the  vacant  fee  being  regarded  as 
the  elcheat  of  a  barony,  and  the  right  of  pa- 
tronage  which  arofe  from   the  epiicopal   fees 
and  many  of  the  principal  abbies  having  been 
originally  parts  of  the  demefne  of  the  crown, 
and  of  royal  foundation.    This  laft  was  by  many 
ages  anterior  to  the .  other ;  nor  was  it  ever 
...  R  4  ,  queftioned 
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r o o ^  JI. qucftioned  in  thi§  countryy  till  the  fee  of  Rome' 
**  ^-^  -  '  had  encroached  op  all  the  rights  of  our  mo- 
narchy in  eccleiiaftical  matters.  1  may  add^ 
jhat,  from  the  intcreft  the  whole  community 
had  ip  maintaining  the  prelacy  of  the  king- 
dom, it  feems  to  have  been  an  inherent  pre- 
rogative of  the  king,  to  take  care  of  the  tem- 
poralitiesi  of  epifcopal  iees, '  upon  the  deceafe 
of  the  bifliops,  till  proper  fucceflbrs  were  ap- 
pointed. But  the  enjoyment  of  the  profits  of 
them,  was  no  part  of  that  ancient  prerogative ; 
.  the  claim  to  this  being  entirely  derived  from 
feudal  notions,  and  by  many  of  our  princes 
much  abufed.  ' 

'  Great  profit,  as  well  as  power^  arofe  to  the 
crown  Jrom  the  wardOiip  and  marriage  of  its 
tei^he^\icr^  yajflals.  ^  Some  inftances  of  this  are  cited  by 
c.^io.  p.  ali.Mr.  Madok,  from  the  rolls.  In  the  twcnty- 
^"f  ?23.  fccond  year  of  King  Hei^ry  the  Second,  Tho- 
mas de  Colvill  gave  that  .prince  one  hundred 
marks^  to  have  the  cuftody  of  the  children  of 
iRoger  Torpel  and  their  land,  until  they  came 
to  their  full  age.  In  the  twenty-eighth  of 
that  reign,  Odo  de  Dammartin  gave  five  hun- 
dred riiarks  for  the  cuftocjy  of  the  Ton  and  land 
of  Hugh  the  king's  butler;  and  in  the  twenty- 
ninth,  Celeftia,,late  wife  to  Richard  Fitz-Col- 
bern,  gave  forty  (hillings,  that  flie  might  have 
her  children  in  wardfhip,  with  their  land;  and 
that  fhe  might  not  be  njarried  except  to  her  own 
good  liking.  It  is  probable  (he  gave  fo  fmall 
a  fum,  becaufe  the  eftate  was  not  a  great  one. 
But  the  hi'gheft  payments  of  this  nature  which 
"^  >  I  meet 
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1  meet  with  in  the  rolls,  till  after  the  thirty*pOQ*^  "; 
firft  year  of  Henry  the  Third,  were  made  to 
that  king,  by  John  earl  of  Lincoln,  and  by 
Simon  dc  Montfort ;  the  former  of  thefe  hav-  . 
ing  given  three  thoufand  marks,  to  have  the 
marriage  of  Richard  de  Clare,  for  the  benefit 
of  Matilda,  hiseldeft  daughter;  and  the  latter, 
ten  thoufand,  to  have  the  cuftody  of  the  lands' 
and  heir  of  Gilbert  de  Unfraville,  until  the 
heir's  full  age,  with  the  heir''s  marriage,  and 
with  advowfons  of  churches,  knights-fees, 
and  other  pertinencies  and  cfcheats.  Ten 
thoufand  marks  containing  then  as  much  filver 
in  weight  as  twenty  thoufand  pounds  now, 
and  the  value  of  filver  in  thofe  days  being 
unqueftionably  more  than  five  times   the  pre- 

.  fent  value,  this  fum  was  equivalent  to  a  pay- 
ixient  of  above  a  hundred  thoufand  pounds 
made  to  the  Exchequer  at  this  time.  The 
length  of  the  cuftody  may  perhaps  have  added 
to  the  price  ;  but  the  eftate  muft  have  been  a 
vaft  one  to  anfwer  fuch  an  advance:  and  I 
mention  it  as  a  proof  of  the  great  opulence  of 
our  nobles  in  the  age  I  write  of,  as  well  as  to 
ihew  how  large  a  revenue  might  arife  to  the 
crown  from  cafualdes  of  this  fort. 

in  treating  of  the  iheriffs  or  vifcounts,  it 
has  already  been  mentioned,  that  it  was  ufual 
for  our  kings,  at  this  time,  to  commit  the  fe- 

-    vfcral  counties  of  England  to  the  cuftody  of 

thofe  officers,  or  let  them  out  in  farm  to  them 

or  other  perfons.     The  committee  or  farmer 

accounted  to  the  Exchequer  for  the  profits ; 

T  which 
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BOOK  II- which  made  a  great  branch  of  the  auiuial  re* 

Maaox'sHWh^^^^?'     ^^^  inftance,  in  the  reign  of  Heary 

of  the  Ex-    the   Second,  Wimar^  one  of  his  chaplains, 

chequer,  c.    ^yjjQ  i^j^j  farmed  of  him-  the  two  counties  of 

xo.  p.  i  ^-  jj^j-fQij^  ^jj^j  Suffolk,  paid,  on  that  account, 

into  the  treafury,  or  by  charges  allavved  to 

him,  a.bove  five  hundred  and  forty    pounds, 

equivalent  to  a  payment  of  eight  thoufand  oae 

huBdred  pounds  in  thefe  days.      The  cities. 

Ibidem,  p.    t»wns,  burghs,  and  villages,  which  were  in  the 

22 set  c(].    ^^^,^JJ3  QjT  ^\^Q  king,  either  as  parts  of  his  de* 

nnefne,  or  by  efcheats  'and  forfeitures,  were 

alio  commonly  let  to  farm,  and  anfwered  for 

to  the  crown,  in  the  times  of  which  I  write> 

either  by  the  IherifF,  as  included  in  the  body 

of  the  county  wherein  they  lay,  or  fuperadded 

to  it ;  or  by  the  inhabitants  thereof,  either  in 

^heir  own  names,  or  in  that  of  their  pr^p(>fiius^ 

or  reeve.     What  this  revenue  might,  apK)u»t 

^  to  annually  may  be  judged  from  the  payment 

made  ill  Henry  the  Second's  time  by  Robert 

FilS'-Sawin  for  tb^  farm  of  the  borough  of 

Northampton,  viz.  one  hundred  pounds.  The 

ibiM.  p.  227.  fame  farm  in  the  next  reign  was  raifed'tQQOe 

^tfeq.  hundred  and  twenty  pounds,  being  then  cofn- 

mitted  to  two  perfons,  who  are  ftyled  in  the 

Exchequer  xoW  prapofiti  of  that  town.'     Sonne 

Ibid.  p.  ,:•:.  profits  arofe  from  the  farms,  OF  yedrly  payments, 

^  eifeci-     *"    made  to  the  crown,  by  gilds  ot  tradefroen,  ija. 

levoral  towns  of  England,     t.or  exampJc,  i>* 

^he  eleventh  year  of  King  Henry  the  Si?Gpnd» 

tlie  bakers  of  London  paid  fix  pounds,  for  th^ 

fai a?  of  their.gild,  and  tlie;faii)e.  furn^ in.the  fif- 

teeiith 
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t;?W)th  and  tvrpHty-fourth.     Of  the  like  pay- BOOK  n. 
ments  eo^q  hy  vi^B^veri^  in  many  cities   and        : 
towns,  notice  has  bce«  taken  in  what  was  faid 
pf  the  woollea  manufajfture  during  the  reign 
of  this  king. 

Of  cuftoms.,  or  duties  on  naerchandifesj  itn-i 
ported  or  exported,  I  find  in  the  rolls  but  little 
evidence  during  the  times  which  I  write  of. 
5ut,  in  the  nineteenth  year  of  Henry  the  Se-^M**^^ 
cond,  it  appears  that  0{bert  de  Brai,  farmer  of^j^^^^l^j^^ 
Windfor,  accounted  for  four  pounds  fix  (hil-p.  55^  13^ 
lings  and  fix  pence,  arifihg  by  the  cuftoms  of^^^'j^g^ 
fliips  or   barges  pafllng   along  the    Thames* 
And,  in  the  eighth  year  of  Richard  the  Firft, 
the  chamberlain  of  London  accounted  for  four 
hundred   and  twenty- nine  pounds   arifing  in 
two  years  from,  the   Anes    and  difmes  paid 
by   merchants   for   tin    and    other   cnterchan«» 
difes  in   the  port  of  London,  and  ninety-fix 
pounds  and  half  a  mark  paid  in  fines  by  other 
merchants,  for  kave  to  import  woad  and  fell 
it    in    England.       Another    chamberlain  ac- 
counted, in  the  tenth  year  of  that  king,  for 
ieveraj  fines  paid  by  merchants,  for  leave  to seeHift.df 
export  wool   and  hides.     Whether  thefe,  ortbeExchoq* 
smother  impqfition  called  prijagey  which  ap-^*,^f'^*^^^* 
pears  to  have  been  paid  to  him,  had  been  alfo 
paid  to  his  father,  I  find  no  certain  proof.  Pri- 
fage  was  a  liberty  of  taking  from  every  fhip, 
that  held  twenty  tuns  of  wine,  two  tuns,  one^^^^^^^^^^j^ 
before  and  one  behind  the  maft,  at  the  rate  of^xecheq.  c/ 
twenty  fliillings  each;  fb  that  the  king  had  ais-P-^^5» 
pre-gni^.tiQ.n  jn,  a  tqntb  at  his  own  price. 

Mention 
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)SOQK  ir.     Mention  has  been  made- of  the  aids,  which,' 

'        in  virtue  of  the  feudal  law,  were  due  to  the 

king  from  his  vaflals,  and  from  inferior  lords 

to  theirs,  during  the  times  of  which  I  write. 

As  they  made  incidentally  a  large  addition  to 

the  royal  reveiiue,  it  will  be  neceflary  to  fay 

/bmething  more  of '  them   here.     The  aid  to 

♦  King  Henry  the  Second^  for  marrying  his  eldcft 

S^Madox's  daughter  to  the  duke  of  Saxony  and  Bavaria, 

E^hc«!c*ic.^^^  .colleded  by  an*  ifnpofition  of  one  mark 

f.4oo,ctfecj.on  each  fee  holden  immediately  of  the  crown, 

or  that  was  in  the  hands  of  the  king  by  efcheat 

or  wardlhip.     It  was  alfo  paid  by  the  towns 

and  lands  which  he  held  in  deraefne.    Accord- 

V,Hunt.l.vi.jjjgj.Q  Henry  of  Huntingdon  and  Roger  Hove- 

den  (whonvl  quote  on  this  point,  becaufe  no 

record  of  it  is  extant  in  the  Exchequer),  King 

Henry  the  Firft,  when  his  daughter  was  iliar- 

ried  to  the  emperor,  levied  this  aid  by  a  charge 

of  three  {hillings  a  jhide  on  all  the  lands  of 

England.      But  thefe  muft  be  utiderftood  to 

be  lands  that  were  holden  of  the  crown. 

S^cHift.  of       Mr.'Madox  fays,  in  his  Hiftory  of  the  Ex- 

c.^5/p.  4co,^bequer,  that,  for  the  levying  of  the  aid  to 

401,402,403.  marry  the  eldeft  daughter  of  King  Henry  the 

'  Second,  the,  barons  and  tenants  in  chief  were 

commanded  to  certify  to  that  prince,  what  fee^ 

they  had,  how  many  of  the  old  feoffment,  and 

how  many  of  the  new,  and  of  whom  they  were 

holden:  whereupon  many  of  the  bardns,  and 

tenants   in  chief  who  had   large   feigneuries,' 

made    certificates  of  theii^   feefe,  which,  were 

called  Carfa  U^rotium,  and  were-ord^red  to 

be 
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bq  laid  up  and  preferved  in  the  Exchequer;  ^^O^^W* 
The  originals  of  thefe,  ^except  one  from  the         '  \ 
bifhop  of  Chichefter,  are  now  loft.     But  the/ 
are  entered,  together  with  the  names  of  foiiie 
who.  fent  po  certificates,  in  the  Red  Book  of 
the   Exchequer,    compiled   by  Alexander   dc 
Swereford  in  .the  reign  of  Henry  this  Third. 
ItJs  observed  by  Mr.  Madox,.  that  the  bi(hopSarwi5a^   .._ 
of' Durham  was  charged,  to  this  airf  with  fe-S  K/' 
.  venty  knight5-fees,  wher^eof  he  acknowledged  Excheqx.  ij^ 
but  ten;  and  it  likewife  appears  by  the  rolls, ^' ^^♦^ 
that  the  archbifhop  of  York  difaliowed  twenty- 
three  and  a  half,  out  pf  forty-three  and  a.  half 
wherewith  he  was  charged..    The  number  of    , 
knights-fees  that  belonged  to   the  honor  of 
Richmond  could    not    be    difcovered.      The 
above-mentioned  author  accounts  for  thefe  un-Baron.boovr, 
certainties  in  this  manner^,    ^^ie  fays,  "  thaf^'^' ?• ''S« 
when  the  futpraoi^s  ad  habendum  fervrtium  had 
been  iflued,  i'everalofth^; barons  and  knights 
would  appear  before  the  conftable  and  mare- 
fchal  of  the  king's  hoft,  and  would  proffer  one 
half,  a  third,  or  may  be  a  fmaller  part,  of  their  ^ 

due  fer vice.     The  conftable  and. marefchal,  foi:  .  i 

.  want  of  better  information,  oftentimes  admit- 
ted thefe  unfair  proffers,  being,  probably,  in 
bafte  to  cpmplere  their  army,  and  m^arch 
^gainft  the  enemy/*  But  I  would  obferve,  that 
the  certificates,  called  Car tJ^  Bar onum j  mutt ^ 
in  the  reign  of  this  king,  have  remedied  an 
abufe  fo  prejudicial  to  the  crown  ;  as,  doubt- 
jefs,  enquiry  was  made,  by  the  barons  of  the 
fixchequer,  into  the  reafons  afligned  for  th^ 

difference 
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BOOK  Wt(Jiff*j-e*ice  in  the  lumbers  of  the  fees  allowed 
V'  ^         or  difallowed  by  the  parties  concerned.     And 
,     Mr.  Carte  has  clearly  proved^  that  this  inqui- 
Hiil!^voi!*i.   ^^•^^^^  ^^^  begun  before  the  marriage  of  the 
p.  574.        daughter  of  Henry  the  Second  to  the  duke  of 
DicctoCoi-   gaxony  and  BiVftria.      Indeed  this  moharcH 
M^  Pans,  fub  was  too  careful  both  of  the  revenue  of  his 
aim.  iiiSj.     erown,  and  of   the  military  ftrength  of  his 
kingdonh,  to  permit  fuch  a  fraud  to  continue  ; 
And   the  fubfequent  increafe  of  it  was  owing 
to  the  negligence  and  ill  government  of  the 
three   fucceeding   kings,    who,    by  departing 
froiti  his   principles   and   methods  of  policy>, 
weakened  and  almoft  fubverted  the  whole  ftatc 
of  the  realm.     The  aid  to  Henr/  the  Thirds 
^h^foc^hc*^^  for  marrying  his  eldeft  daughter,  was  twenty 
c. ^15. p.  412.  fhillings  per  fee,  infkad  of  a  mark,  which  it 
has    been  (hewn    was  the   Aflelfment   undqt 
Henry  the  Second.     And  it  appears  by  a  re- 
cord, that  forty  fhillings  weie  granted  out  of 
iSEdw.  I.^  every  knight' s-fee  to  Edward  the  P'irft,  on  a 
?i^A  ^\\\.r.   like  occafion,  by  common  afltent  of  the  barons 

liilt.  ot  the  I  •  /•  T^    ^  1        1  •  1 

"^xcheq.c.ii.and  Other  nobles  of  iLngJand;  yet  with  a  pro- 

p.  416.        vifo,  that  this  grant  (liould  iK>t  turn  to  theii^ 

prejudice,  but  fo  that,  for  the  future,"  an  aid  to^ 

be  granted  in  the  like  cafe  might  be  increafed 

Orleflened.  as  they,  at  the  timd,  fhould  think 

meet.     I  nnd  no  account  of  what  was  taken  by 

Henry  the  Second  for  another  feudal  due,  viz, 

SecHift.of  on  the  making  his  eldeft  fon  a  knight.     Bat 

the  Excbeq.   |y[f  ^  Madox  has  (hewn,  from  the  records  of  the 

c.^i5.p.4i4,  £xchequer,  that  forty  (hillings  were  granted  to 

King  Henry  the  Third  from   every  kinglit's- 

/  fee 
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fee  on  that  occafion.     It  muft  be  remarked,  BOOK  if. 
that  ,  neither  of  thefe   aids  was  demandabfc  *   /  •      ^ 
from  lands  holden  in  frank  ahuoigne  or  foe- 
cage.    There  were  other  aids  pajd  to  the  crown, 
of  a  different  kind  from  thefe.    For  inftance,  in  ibidem,  c.  17. 
the  fourth  year  of  King  Henry  the  Second,  a P"^^*'^^^- 
danum  vvas  paid  for  counties,  cities,  towns,  ot 
burghs,  and  likewife  by  the  barons  and  knights 
for  their  refpeftive  fees,  and  perhaps  for  other 
lands.  This  produced  a  great  furn ;  for  the  city 
of  London  alone  paid  to  it  one  thoufand  and 
fofty-three  pounds*    The  county  of  Lincoln 
paid  two  hundred,'  the  county  of  Somcrfet  onfe 
hundred,    the  county  of  Eflex  two  hundred 
marks  of  filvcr,  and  the  county  of  Kent  four- 
icore  pounds.     The  bifhop  of  Bath  paid  five 
hundred  marks,  the  abbot  of  St.  Albans  one 
hundred.    It  would  be  tedious  to  mention  all ; 
bttt  I  obferye  that  there  is  a  great  inequality  in ' 
the  payments;    which   probably   arofe   from 
rhcfe-  dona  being  confidered  as  benevolences, 
and  tljerefore  not  levied  according  to  any  fet- 
tled rate,  but  to  the  will  of  the  giver*    Several  l^»^^i^»<-  ^t* 
others  were  paid  during  the  reign  of  this  king.^[^>J'^'^*^^ 
Mr.  Madox  fays,  hi  his  hiftory  of  the  Exche- 
quer, that,  in  the  times  1  write  of,  the  word 
dcnum  was  ufed  wirh  great  latitude,  fignifyin^ 
in  general,  aCcordiug  as  it  was  applied,  eithdt 
aid,  fcutage,  or  tallage.     But  I  believe  that  it 
never  fighified  fcutage  in  the  feiife  of  a  commu*  . 
tation   for  military  fervice,  but  only  as  being 
paid  by  the  military  tenants  and  out  of  knights- 
fcci*     Of  that  commutation  a  grt^ar  deal  hds     . 

"  been  .  "^ 
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BOOK  iLbeen  faid  before  in  this  hiftory,  ,and  in  the 
'       '  notes  on  this  book.  I  (hall  only  add  here,  that 

this  part  of  the  revenue  could  not  be  levied  for 
any  civil  ufe,  but  was  appropriated  to  thofe 
feryices  of  a  military  nature,  for  which  the 
feudatories  who  paid  it  were  permitted  to  coni- 
mute. .  But  the  dona  arifing  from  knights-fees 
do  not  appear  to  have  been  appropriated  to  mi- 
litary fervices,  or  to  have  been  rights,  or  ne- 
cefl'ary  incidents,  of  feudal  lenure.    H6nry  the 
SoeHlft.  of  Second  had  no  war  in  the  fourth  year  of  his 
p. 48*.^  ^^*  reign,  when  the  above-mentioned  donum  was* 
paid  to  him  by  his  barons  and  knights  for  their 
fees.     And  I  can  hardly  doubt  that,    in   his 
time,  fuch  aids  were  granted  by  parliament. 
As  for  tallage,  it  appears  .that  it  was  pajra- 
Ibid.  p.  502.  bie  to  the  king  for  his  manors  in  demefne, 
Thofe  that  were  in  his  hands,  as  efcbeats  and 
Ibid.  p.  49^.  wardlhips,  were  likewife  talliated  by  him,  andl 
great  fums  were  raifed  from  them,  as  well  as 
from  the  former.     But  it  is  obfervable,  that 
the  payments  made  by  cities,  towns,  or  burghs. 
Ibid.  c.  17.   when  the  demefne  lands  paid   tallage,  were 
487.  ^  ^^      frequently  entered  on  the  rolls,  de  dono.  Whe- 
ther this  imported  any  diftin£tion  in  the  na- 
ture of  the  payment,  I  cannot  determine.     In 
other  rolls  the  word  ajjifa^  which  fignifies  an 
JifTeffment,  is  made  ufe  of,  and  in  fome  talla- 
Ibid,  i^.^iz^gium.,    Lands    holden   in  frank  almoigne^   or 
holden  by  knight "fervicej    were  exempt  from 
tallage.     On   this    privilege  of  the  latter    it 
will    be  neceflary    to    make    fome    obferva- 
tions.     That  it  was  acknowledged  to  belong 

to 
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ko  them  in  the  feigns  of  King  John  ahd  his  BO  bit  IL 
fucceflbr  appear  undeniably,  frpm  the  refcotds^"]    "^     ' 
of  thofc  reigns,  which  Mr.  I^adox  his  cited"''**^  f*i^5» 
on  this  fubjefl.     For  example,  it.  is  declared, 
in  the  roll  of  the  fii-fl:  of  King  John,  that  the 
town  of   Wicoftib  was  ciharged  with  thirty 
pounds  and  eight  pence  for  tallage ;  but  thci 
grand  jttfticiary  and  the  barons  of  the  Exche- 
quef  determined,  that  this  Wanor  ought  n6t 
to  be  talliated,  becaufe  Alan  Baffct  did  knight- 
fervice  for   it;    as   appeared   by   his  charted; 
And  there  is  other  evidence  as  conclufivfe  for 
a  like  admiflion  of  this  privilege  td  thofe  who 
held  by  the  fame  tenure  under  King  Henry  the 
Third..   But  I  muft  bbferve,  that  by  two  laws 
of  William  the  Conqueror,  which  have  been 
hientioned  before,  and*  which  are  recited  \h 
the  Appendix  to  the  fir  ft  volume  of  this  hif- Vi^*  t<Jg» 
ttfry,  the  fame  exemption  is  granted  to  dll  ihe2^\^l^ 
freemm '  cf  the  kingdom.     And  both  thefe  lawSpcnd,  i.i.  vol. 
feem  to  refer  to  a  preceding  ftatufe,  tidw  loft,'-  **""*•  ^^ 
by  which,  the  feudal  pohcy  of  the  Norrtjans 
had  -  been   eftablifhed   in   England.     Never- See  Append 
thelefs,   in  the  charter  of  King  Henry  the*^>  "^^"^ 
Firft,  the  military  tenants  alone  appear  t6  be""*™^'^      . 
exeihpted  from  fuch  impofitions,  aiid  the  ex- 
emption is-  granted  only  to  the  lands  they  hold 
in  demefne.      Whether   this    difference    arofe 
from  any  other  ftatute,  made  by  Williatfi  th6 
Firft  after  the  two  above-mentioned,  or  froni 
a  narrow  and  unfavourable  confttuftion  thereof, 
by  a  fubfcquent  ufage,  I  cannot  fay:     But,,  in 
the  rolls  of  the  40th  year/ of  Henry  the  Third/ 
Vol,  IIL  S  1  find 
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BOOK  II. I  find  two  iBftances  of  a  right  o£  excmptioa 
^       '       ^  from  tallage,  allowed  to  perlons^  who  do*  not  > 
^'Exch^^    appear^  to  have  h«ld  by  any  military  tenure  j 
c.%.  p.  ^3.  the  records  faying  only,,  that-  one  of  th^m  held 
Notes  d.  c.    in  capitej  and  tliat  the  other  was  enfeoffed  of 
HokrRich.    a  freehold  flibere  feogaius).     Mr.  Madox  in- 
de  vvygeden.  deed  tranflates  thele  words  enfeoffed  in  cbivatryy 
but  by  what  authority  I  do  not  fee ;  finoe  it 
is  certain  that  there  were  vaflals,   who  were 
libere  feqffatii  and  yet  did  not  hold  ii^  chivalry. 
Ibid.  p. 49 1.  On  .the*  other  hand,  a  record  is  cited  by  the 
fame  author,    w^hich  fhews  that,  ixfter  great 
difputesi  the  mayor  and  citiz^is  of  London^  in 
thp  thirty -firfl  year  of  King  Henry  the  Third, 
acknowledged   that   they  were  talliable,  and 
gave  the  Jiing  three  thoufand  marks,  which  he 
had  demanded  of  them,  in  confequence  of  a 
decree  of  bis  council  at  Merton,  that  he  (hould 
talliate  his  cJemefnes,  to  aiifwer  the  great  ex- 
pences  he  had  been  at  in  foreign  parts.    It  does 
not  appear  that  this  council  was  a. full  parlia- 
ment.   But  the  record  fays,  that  they  offered 
in  it  to  give  two  thoufand  marks  by  way  ofaid^ 
and  declared  pofitively^  tbey^  could  and  would 
give  no  more.     But  afterwards,    in  a  council 
holden  at  Weftminftex,  the  only  difpute  was, 
whether  the  fum  demanded  by  the  king  (hould 
be  given,  as  an  aid^  or  as  tallage :  which  was 
decided  by  the  rolls  of  the  Exchequer  and  the 
Chancary,  from  ^whence  it  was  proved,  that 
they  had  before  been  talliated ;   but  the  evi- 
dence went  no  higher   than  the  fixteenth  of 
King  John.    1  am  apt  to  believe,  that  till  tfiat 
*  time 
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tirhe  th^  had  beea  execdpt  from  tallage ;  buf  BOOK  ii. 
had  paid,  aids  and  free  gifts,  auKtUa^i^A  dona.\ 
However  this  may  have  been,  it  is  declared 
xnoft  explicittly,  by  King  Edward  the  Firfl, 
in  Iiis  confirmctiom  of  the  charters^  that  the 
aids,  free-gifts,  and  other  inpipofitions  irregu- 
larly taken  or  levied  by  him  or  his  miuifters 
before  that  time,  for  his  wars  or  other  necef- 
fities,  Jhmld  not  be  drawn  ittfa  precedent  becauft 
they  wight  be  jhitnd  recorded  in  the  rolls:  and 
he  therein  grants  to  the  nobility  and  common** 
alty  of  the  realm,  tliat,  for  the  future,  he 
tvouW  nor,  for  any  neceffity  whatfoever,  take 
any  fuch  aids  or  impofitions,  Without  the  corn^ 
mon  affent  of  the  whole  kingdom^  and  to  thi 
eammon  benefit  thereof  \  with  a  referve*  of  the 
ancient  aids  and  impojiiions  due  by  ctiflom. 
What  thefe  'were,  I  have  fliewn  before;  namely-, 
the  aids  allowed  by  the  great  charter,  for  re-  ^ 
deeming  the  perfon  of  the  king  from  captir 
vity,  for  marrying  his  eldeft  daughter,  and  for 
knighting  his  eldeft  fon.  As  for  danegeld^ 
on  what  occafions^  and  in  what  manner,  it 
was  levied,  has  been  already  fet  forth.  It  will 
be  fufl&cient  to.  add  here,  that  in  all  or  moft  of  ^bid.  p.  479* 
the  accounts  thereof,  delivered  to  the  Excher 
quer  in  the  fecond  year  of  King  Henry  the 
Second,  a  large  deduftidn  is  made  under  the 
terms  in  vaflo^  which  Madox  r]ghtly  afcribes 
to  the  defolation  in  the  country  by  the  civil 
war  in  the  reign  of  Stephen. 

Another  very  coniiderable  fource  of  wealth 
to  the  crown  arofe  from  fines,  or  (?iA?/^.(tbaC 

S  2  is, 
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BOOK  II.  is,  voluntary  proffers  of  money  made  to  the 
^  king),  and  amercements  for  offences.  Mani- 
SccHift.  of  fold  fines  were  paid  for  grants  and  confirma- 
f*u.*p?r73,^^^"^  of  liberties  and  franchifes.  For  example, 
174.  in  the  reign  of  King  Henry  the  Second,  the 

burgefles  of  Bedford  fined,  in  forty  marks,  to 
have  the  fame  liberties  as  the  burgefles  of  Ox- 
ford. The  burgefles  of  Shrewfl>ury  fined  in 
two  marks  of  gold,  to  have  their  town  at  farm. 
The  men  of  Preft:on  gave  a  hundred  marks  of 
(liver,  to  have  the  fame  liberties  as  the  men  of 
Newcaftle:  the  burgefles  of  Cambridge,  three 
hundred  and  one  of  gold,  to  have  their  town 
at  farm,  and  be  exempt  from  the  ftierifi^of  the 
county's  intermeddling.  Robert,  the  fon  of 
Buftard,  fined  in  ten  marks  of  filver,  for  a 
confirmation  of  his  privileges,  and  that  he 
might  not  be  impleaded,  except  before  the 
king,  or  his  jufticiary.  Thefe  few  inflances 
are  fuflicient  to  flicw  the  nature  of  fuch  pay- 
ments, and  to  what  the  value  of  them  might 
amount  upon  a  great  nurnber  callcftively. 
Mention  has  been  made  in  another  place  of 
fines  paid  to  the  king,  by  thofc  who  held  of 
him  in  cliief,  for  licence  to  marry,  or  that 
they  might  not  be  compelled  to  marry  ttgainft 
their  inclination.  Some  notice  has  been  alfo 
taken  of  fines  relating  to  trade  or  merchandife; 
particularly  of  thofe  that  Were  paid  by  gilds 
of  weavers,  in  many  parts  of  England.  Thefe 
were  an  incumbrance  upon  traflick:  but  not  a 
very  grievous  one  in  the  times  of  which  I 
write ;  for  it  does  not  appear  that  any  of  the 

payments 
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payments  were  excefiive,  till  after  the  deceafeBOOK  ii. 
of  Henry  the  Second.   A  great  number  of  per- '      "^       ^ 
ions  fined  in  confiderable  liims,  to  obtain  the 
favour  of  the  king,  or  to  induce  him  to  remit , 
his  anger. and  difpleafure.    For' example,   inHi(^-ofthe 
the  reign  of  Henry  the  Second,  Gilbert,  the^^,^"^'^' 
Ion  of  Fergus,  is  charged,  in  one  of  the  rolls, 
^as  debtor  to  that  prince^  of  nine  hundred  and 
nineteen  pounds,  nine  (hillings,  for  obtaining 
his  good-will ;  and  William  de  Chataignes  in 
another,    as  owing  one  thoufand  marks,    on 
account  of  Henry's  remitting  his  anger  againft 
him;   and  confirming  his  charters.     But  the 
moft  enormous  of  thefe  payments,  recited  by 
^Mr.  Madox,  in.his  hiftory  of  the  Exchequer,  P.  319. 
is  in  Henry  the  Third's  reign,  when  the  citi- 
zens of  London  fined   in   twenty   thoufand 
jtounds,  more  than  equivalent  in  thofe  days  to 
three  hundred  thoufand  in  thefe,  for  obtaining 
^  the  good- will  of  that  monarch.     It  would  be 
tedious   to   enumerate  every  other  fpecies  of 
fihest  which  continually  brought  money  into 
the  Exchequer,  for  the  aid,  the  prote£lion,  or 
mediation  of  the  crown,  in  various  cafesi  Thp 
word  of  all,  and  which  are  a  Ibandalous  dis- 
grace to  the  government  in  the  times  of  which 
I  treat,  were  thofe  that  interfered  with  law- 
proceedings  and  the  juftice  of  the  kingdom* 
Even  in  the  reign  of  Henry  the  Secpnd,  weSecthcHliK 
have  inftances  of  fines  being  paid  to  the  king^[|*^^^^c^^«- 
from  feveral  of  his  fubjeds,  for  flopping  or  de-       ^^'^^''J- 
laying  of  pleas,  trials,  and  judgements;  or  for 
;         S  3  expediting 
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BOOK  IT. expediting  and  fpeeding  them  ;  or  to  h^e  fei* 
^""^     """^^fm  or  reftilution  of  their  lands  or  chattels  ;  ot 
that  they  might  not  be  difleifed  ;  or  to  be  re- 
plevied or  bailed ;  or  to  be   quit  of  certsiti 
crimes,  or  certain  'methods  of  trial  (as,  for 
inftance,  by^hdt  iron);  or  to  have  the  2fffift:Jncfc 
of  the  king  in  recfevefrihg  their  debts.     Mr. 
Ibid.  c.  12.    Madox  is  of  opinion,  that  the  claufe  in  Mugnii 
^'  ^'*'        'Carfa^   ^*  Nulfi  vendcmus,  nulli  negaBimus  aut 
differ  emus  retium  vel  jujiiciam^    had   a  'refe- 
rence to  thefe^  finest.     And  he  obferv'es,  ffortt 
the  records  of  fubfequent  reigns,  ^t?hat  itfe^ttiS 
to   have  had   its  effeft.     I    undferft'ah&    ihofe 
words  to  have  had  a  higher  and  nidre  e:^tiell(iVe 
'ienfe,  though  this  praAice  may  "haVfe  falleti 
'within  the  purport  of  them:  1)ut,  'hb'W^Vfer 4h'A* 
may  have  been,  the  iniquity  of  it  was  certailffy 
carried  much  further,  by  the  fohs  ahd  ;g!an3* 
■Ions  of  Henry  the  Second,  before  the  dh^ftfert 
were  eftabliihed,   than  during  his  reg'n.     An& 
he  had  the  example  of  his  grandfather,  Hetiry 
the  Firft,  a  juft  and  wife. prince,  as  well  as  o¥ 
other    feqda!   governments  over    all  parts  df 
Europe,  to  plead  in  defence  of  thefe  profits  fb' 
di"(honourab!e  to  the  crown.    There' were  like-. 
?f3?5' JjS-'^^i^e   concurrent  Jines^    and   counter  Jines;    the. 
firft  when  both  parties,  concerned  in  any  mat- 
ter, fined  to  obtain  the  fan:?e  thing;   the  Jaft, 
when  their  requefts  or  applications  to  the  crown 
were   dire<£lly   oppolite.     Biit,  upon  cohfidcr- 
ing  the  records,  it  appears  to  me,  that  although 
Rioney  was  |)Aid  by  each  fuitor,  it  was  ?ilways 

retitrnec) 
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retarned  to  the  party  that  was  unffuccefsful  in  Book  h. 
tiic  fait.     Many  'fines  were  paid  for  permiffion        \ 
to   hcM   or  quit  certain  offices.    <)thers  are 
mentioned  ty  Mr.  Madox  under  the  title  of 
mrfcd/aneouSf    as   not  4)eing  reducible  to  any  P.  325* 
ola£s  or  general  head.    Of  thefe  1  do  not  find 
«iy,    in  the  times  contained  ia  this  hrftory, 
worth  particularifing  here :  but  he  recites  one, 
onxder  the  teign  of  ^king  Jdhn,  whicli  is  of  a  fin- 
gular  nature.     The  wife  of  Bugh  de  Neville  P- 3 ^6- »• 
-fined  to  th^  monarch  in  two  hundred  hms^  that 
ihe  might  lie  one  night  with  her  huiband  5  but, 
^le   dittre!fled  lady  not  being  able  to  provide 
«them  immediately,  her  huiband  was  pledge  for 
the  payment  of  one  hundred  of  theni,  and  Tho- 
mas dc  tiandford  for  the  other  hundrfed,  within 
a  limited  time.     It   is  probable,    that  either 
Hugh  de  Neville,  or  his  confort^  was  a  ward 
of  the  crown,  and  had  married   without  the 
'king^s  confent.    Other  iiyftances  might  be  pro- 
duced from  the  roWs  of  the  Exchequer  in  the 
iame  reign,  that  no  profits  were  thought  be- 
low the  acceptance  or  the   king,  and  that  he 
exerctfed  a  kind  of  ludicrous  tyranny  in  this 
traffick  with  his  fubjeds;  but  thefe  muft  rather 
be  imputed  to  the  chara6ter  of  the  man,  than  to 
the  law  or  cuftora  of  the  times. 

We  learn  from  the  dialogue   de  Scaccario^L.iu  c.  269 
Written    In    Henry  the    Second's    reign,  that 
when  a  fine  of  a  hundred  marks  was  offered  to 
the  king,  a  mark  of  gold  was  at  the  fan[ie  time       ,    • 
to   be  paid  to  the  queen,  and  fo  in  proportion 
for   all  above  that  Jum:    but   whether   a  y 
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BOOK  n.  fhfug  was  due  to  hcrr  upon  the  fM*oficr  of  a 

^^^''"^  )[ine  below  that  lum,  was  then  matter  of  doubt* 

The  origin  of  this  deipand  was,  H  prefume^  a 

'  fuppofitipn,  that,  as  fines  were  given  for  ibme 

favour  requefted  of  the  king,  pr  in  mitigation 

of  fpme  penalty  or  burthen  laid  on  the  fubje^, 

the  queep*$  good  offices  with  him. ought  to 

be  purchafed  by  the  fuitor. 

Amercement^  for  ofiences  produced  vafi: 
{upiis,  The  fubje^  is  (op  e^ tenfive  to  allow 
xne  to  ei|ter  into  particulars ;  and  I  (h;aU  have 
pipcaiion,  ^q  a  fubfequent  part  pf  this  wor^,  tq 
take  notice  pf  Tome  Records  relating  to  amerce- 
irients  p  the  H^ftory  of  the  Exchequer, 
when  I  (hall  treat  more  diftin^ly  of  the  cri- 
minal l^w  of  England  during  the  times  of 
.gJW^JAe  which  I  write.  Ip  will  be  fufficient  here  to 
^Ac^equcr,   ^^^^  ^^^^  ^^jy  ^^^^  tfcfpaffes  in  the  forefts  an 

^   '  '  ample  revenue  accrued  to  the  king,  §nd  much 

jnore  from  the  gteat  variety  of  other  mifdc- 

meanprs,  defaults,    and  tre/paiies,  for  which, 

by  the  Jaw  Pf  thofe  times,  amcrcenaents  were 

due,  or  for  which  cpmpofitipn  was  made  by 

jRnes.     But  before  I  conclude  this  acppunt  of 

the  royal  revenues,  a  particular  view  muft  be 

given    of  the  ftate  of  the  Jews  in  England, 

trom  the  reigp  of  William  jhe  Conqueror  to 

$ecCQke*s     thajt  of  Henry  the  Sepond  ipclufively*     The 

^"^"'^f  M^^' ''^^^S^^^^  notions  of  the  times,  and  laws  foupded 

tot' I  -.  ^'"thereupon,  forbidding  ufury  to  alj  Ghriftians, 

p. S9.       ..and  not  di^ioguifhing  between  that  and  a 

2^JgJ' ^.'^"'rcafonable    ii>tcrcft    for    money  upou    Joaps, 

^'*-*  without  which  neither  commerc?  could  well 

':      '•     ''■   ■     '     ^'  '  '•"    ■"  '    "     be 


Of  KING   HENRY    n.  ««5 

rbe  carried  cm,  nor  the  fuddeti  engenqies  of  the  book  g, 
government,  pr  of  particular  perfons^  befup-        y  -^^ 
,plied»  thp  Jew$  were  neceflary,    as  money- 
lenders:  and  a  great  number  of  them  wene 
fettled   in  the  principal  cities  and  towns  of 
£nglan4f  under  the  fpecial  prote£tion  of  the 
crown;     That  jthey  had  been  here  ieveral  ceni- 
turie^   before  the  entrance  of  the  Normans^ 
jthougb  probably  not  in  (p  'great  a  number^ 
ibems  to  be  proved  by  a  canon  publimed  by 
.Ecgbriht,  archbifhop  of  York,  in  the  year  740, 
which  forbids  any  Chriftians  to  be  prefent  at 
the  Jewffli  feafts.     Yet  we  have  little  account 
pf  them  dqring  the  Saxon  times,  or  in  the  reign 
..of  William  the  Conqueror:  but  the  contem*  - 
porary  biftorians  are  full  of  indignation  againfl: 
William  Rufus,  for  favouring  them  too  much; 
and  indeed,  if  the  tales  they  tell  are  true,  there 
was  great  indecency  and  impiety  in  his  pro-  • 
ceedipgs.     We  may  at  leaft  conclude  from 
thence,  tha,t  he  fhewed  more  kindnefs  to  the 
Jews,  than  the  temper  of  the  age  would  well 
bear.   It  appears,  by  a  charter  granted  to  themSccHift.  of 
hi  the  fecond  year  of  king  John,  that  they^^^^^^^ 
.had  alio  received  charters  from  Henry  the  Se- 
.  cond  and  Henry  the  Firft.     The  preamble  of 
ft  runs   thus :  '^  Know  that  we  have  granted 
"  to  all  the  Jews  of  England  and  Normandy, 
.  **  to  refide  freely  and  honourably  in  our  land, 
f<  and    to    hold    of   us    every  thing   which 
they   held  of  King  Henry  the  gran^ather  of 
vr  our  father^  and  all  which  they  now  right- 
^*  fuUy  or  reafonably  hold,  in  lands,  in  fiefs, 

44  an4 
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book:  71.  ^  and  io  their  pledges,  or  pwohafes^  -aft^  *» 

^""^'^  ^•^  enjoy  all  tbdr  Hfeeities  tand  cuftems,  as  we^fl, 
*  •**  a^S'qurctly^  atti-as  jftowi/r^^/jf,as  thcyettjoyed 
*^  1?hcm  tn  the  time  of  the  afordfaid  Idtig^otK 
'**  grandfather."  'The  followiiig  articles  of  the 
tiharter  contain  very  corifiderable  privileges, 
which  the  meader  may  ice  in  the  Appendix  *to 
•this  book.  Fotrr  thoufand  Tnarks  -were  given 
hj  all  the  Jews  of  England  for  fyfcV  confirma-- 

f^^Obiata  ^^  tf  -their  charfvrSj  as  itis^ftiled  m  rh&re- 

i  John.  M,  3,  corrd  of  thaft  payment.  Bat  this  did  not  pre- 
vent very  grievous  and  tyrannical  oppreffions 
off  them  in  that  and  the  following  ceign* 
They  *feem  to  have  been  treated  much  more 
favourafc^y  by  theifrve  ^rft  kings  of  the  Nor- 
mam  :race.  To  Henry  the  Second  indeed  tfhey 
•prd,  by  way  of  tallage,  a  fowrth  part  of  their 

Ibidem,  p.     ehaftels,  in  the  thirty- (bird  year  of  Ws  reign ; 

'i*'  ^'  7-  •     tvhidi  was  a  heavy  impofition  :  but  it  was  for 
the  recovery  of  the  Holy  Land,  to  whkh  ^1  ^ 
**his   fubjefts    contributed  4n  «n  extraordinary 
marmer;    and    one  cannot  wonder  that  ^^his       \ 
people  Should  be  taxed  higher  tfhan  the  reft  on       j 
fuch  an  bccaffion.     The  former  demands  upon      ; 
them,  in  this  reign,  appear  not  to  have  been       i 
grea^t.     Yet  by  fines  ^nd  oblaia^  or  by  amerce- 
ments for  trelpafles,  they  were  very  profitable       ' 

^i^'rj/'  ^^  ^^^  crown.  In  the  twenty-third  year  of 
this  kiiig,  Jurnet  the  Jew  fined  in  two  thou- 
iand  marks,  another  Jew  in  three  thoufend, 
nnd  another  in  five  hundred  pounds.  We  alfo 
find  that,'  in  the  thirtj-firft  of  the  fame  rdign, 
the  whole  body  of  the  Jews  ftoodxharged  with 

five       I 

■  I 


^e  thoufatid  "five   htmdrcd  and  twetrty^fivc  BOOX  ii, 
mafksf,  and^half  ia  mark,  for  t1i«  amercemertt ''"^""''""^ 
of  the  above-tnentiotied  Jumet ;  and  they  were 
to  have  his  efFefts  tnd  charters  to  icaable  them 
to  pay  it.     This  taan  mtrft  ^hlive  been  im« 
meitfefytidh::  forfoon  after  l!he  '^ifcharge  of  ^ 

this  amerpenaetit,  in  the  -ftftH  yerfr  of  Kmg^i- 
ch^rd  the^^ifft,  iie'gave  to  that  'monardi  aftnfe 
of  eighteen  ^hundred  marks,  for  leave  to  refidt 
in  England  with  liis  good -will.     In  the  rtigtx 
Of  Henry  the  Third,  the  t5xa6Hon«  from  the 
Jews  were  prodigtotrs.    One  ^ngle  tallage,  laifiT*  ^55^ 
tipon  xhem^boot  thfe  twenty-feventh  or  twenty^ 
eighth  year  of  that  king,  amounted  to  no  lefe  - 
than  fixty  thoufandmaAs.     Pntting  the  valiie   _         . 
of  filver  in  thofe  days  at  only  five  times 'abovie  g^^^  ^^^^ 
the   prefent  (and  it  ftiouM,  I  believe,^  be  ptrtp.  15a,  153. 
higher),  this  fum  wHl  be  'equivalent  to  fix  hun* 
dred  thoufand  pound  in  thefe  times  ;  as^very 
pound  contained  the  weight  of  three  of  ours. 
The  ufury  of  the  Jews  muft  have  »beeh  enor- 
mous, and  their  profits  in  trafiick  very  great, 
to  enable  them  to  bear  fuch  rmpofition  with- 
out abfolute  ruin.     Indeed  (to  ufe  the  wards  of 
Mr.  'Madox)  **  aS  they  fleeced  the  fubjefts  of  P-  ^S^-  c-  ?• 
**  the  realm,  fo  the  *krng  fleeced  them."    Pro^ 
bably,  in  the  reign  of  Henry  the  Second,  when 
they  were  much  lefs  harrafled  by  the  govern- 
ment, they  contented  themfdves  with  a  lower 
intereft  for  the  ufe  of  their  money.    There  was  Hift.  of  the 
a  particular  place  appointed  for  the  management  p^^fl^^^'  ^'  ^* 
of  therevenue  arifing  from  this  people,  called  the 
ISj^phequer  of  the  Jews,',  which  was  a  j^art  or 

charnber 
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BOOK  n,  chamber  of  the  Great  Exchequer.    Certain 
perfons  were  affigncd  to  be  curators  of  this  re- 
venue.    They,  were  nfuaUy  (lyled  cufiodes  and 
ju/Hciarii  Judaorum.     Mr.  Madox  feys,  **  that 
*^  in  the  more  ancient  times  there  were  com- 
•**  monly  Chriftiaiis  and  Jews  appointed  to  ail 
.**  together  in  this  office*      Afterwards  they 
.<^  w^re,  for  the  moft  ,part,  Chriftians  only/* 
By  the  more  ancient  ttmei  I  underftand  he  means 
thofe  which  are  treated  of  in  this  work.  Upoo 
the  whole^  it  feems,  t^at  the  revenue  annually 
*  •      accruing  to  the  crown  from  -  all  thefe  different 
branches,  exclufive  of  its  demefney  or  ancient 
landed  eftatc^  was  at  leaft  equal  to  that  in  va- 
lue.    But  from  what  has  been  faid  on  the  na- 
ture of  them  this  obfervation  will  occur,  that 
.  it  is  a  point  of  good  policy 9  andof  great  bene** 
iit  to  a  kingdom,  that  whatever  is  ncceffary 
for  maintenance  of  the  honour  and  dignity  of  the 
crown  (hould  be  fupplied  by  -a  fixed  and  ftated 
income,  inftead  of  arifing  from  a  variety  of  in- 
cidental profits,  which  can  hardly  ever  be  taken 
without  fome  diminution  of  the  majeffy  of  the 
fovereign,  fome  vexation  to  the  people,  feme 
inconvenience  or  detriment  to  t;rade  and  coo^. 
merce,  or  fome  offence  to  jufticc. 

Of  the  maniifer  of  paying  out,  orifluingthe 
king's  money,  I  ihall  give  a  few  inftances 
from  Mr.  Madox's  Hiftory  of  the  Exchequer, 
which  at  the  fame  time  will  exhibit  fome  cu- 
rious particulars  of  the  way  of  living  in  thofe 
times,  of  the  magnificence  and  liberality  of  our 
princes,  and  of  the.  produce  and  traffickof  the 

country. 
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coiintry.  In^  the  rcign  of  Henry  the  Fitft,  aft  Bo ok ^  lu: 
allowances  was  made,  to  the  leveral  (He riffs  of  Hsft.  o?  the  ^ 
Staffordfiiire,  Northamptonfliire,  and  Lciccfter-ftxcbcq.c.io. 
Ihire,  for  pacad  and  beer  provided  by  order,  of ^^^^"^^^^  ^ 
the  king,  for  money  delivered  to  his  vinQ^: 
dreiler  at  Rockingham,  and  for -nece^ariti^ 
the  vineyard.  In  different  years  of  King  Hen- 
ry the  Second's  reign,  allowances  were. made 
to  the  officer  who  farmed  Windfor  o£>Chat) 
prince,  for  wine,  perry,  and  cyder;  to  the 
&rmer  of  the  town  of  Hampton,  for  wmes,  and 
the  carriage  of  them ;  which  wines  were  cho- 
fen  by  the  king's  butler^  and  fent  to  feveral 
of  the  king's  houfes,  namely,  at  Fekenham, 
Nottingham^  Gattinton,  Woodftock,  Marlbo- 
rough, Titgravp,  Luggcrfliall,  and  Clarendon; 
and  to  the  fheriff  of  Ham^H^ire,  for  corn,  bar- 
ley, and  honey,  to  makc^lc  with,  for  the  ufe 
of  the  king^s  fon-rn-law,^  the  Duke  of  Saxony. 
For  the  helmet  and  belt  of  this  monarch,  and 
for .  furbifhing  and  gilding  his  fwords,  and  for 
work  <lonc  wpon  the  points  and  hilts  of  them, 
the  fheriffsof  London  difburfed,  in  the  £fth 
and  eighteenth  years  of  his  reign,  nineteen 
pounds  and  odd  money,  equivalent  in  thofe  days 
to  near  three  hundred  pounds  in  thefe.  They 
likewife  paid  twenty  pounds  and  upwards,,  in 
the  firft  of  thefe  years,  for  a  robe  for  the  ufe  of  . 
the  queen ;  and,  in  the  httcr,  fourfcore  and 
eight  pounds  odd  money,  for  the  coronation^* 
robes  of  the  young  king  and  of  his  queen ;  and 
tight  pounds  eight  (hillings,  for  a  riding'^drefS; 
and  three  filkcn  cloaks  tor  that  princQ. .  jRi'* 

chard, 
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BOOK  gcifcagdy  acfadeacon  of  Poiftiers,  or^oj  oI  <iuL 
*  biAoprick  df  Winchdter,  didiMipfed  two.  hun- 

dred pounds:  to  Oibert,  ciexk  of  th^e  chamber^ 
and  WMt  chainberlains,  for  the  ki]ag*$  ufe  up^ 
on  his  journey  back  from  Ireland^  and  for  the; 
yicmog:  Kilig's  curtulyi^  ^r  maiDtanance^  for  throes 
days  before  bis  oorotiatioD,  and  on.  the  eorona<- 
non*>day.  For  the  emeitainmrnit  of  the  king' 
of  Scotland  focteen  days,  the  fherifif  of  York-*' 
^  ihiw  difbur&d  a  hundred  pounds  and  od^  mo^ 
ney,  in  the  third  year  of  this  reigii.  Amongf 
other  articles,  for  the  ufe  oi  King  Henry  thiof 
Second  and  his  family,  maiuion  is  made  q§ 
linen  napkins  and  linen  garments;  of  tho 
ikins  of  mountain*cats,  of  martins,  and  ermins; 
of  red,  fcariet,  and  green  cloths ;  ^  of  ifilken  gar^ 
ihents,  (liken  caps,  dalmatiques,.  and  ttinick«, 
Jn  one  of  the  rdlls  there  is  a  charge  of  tea 
pounds  fix  (hillings,  paid  to  Jo{eph  the  king's 
^  phyfician,  for  fpices  and  eleftuaries.     I  find  no 

account  of  any  painting  in  the  palaces  of  this 
prince ;  but,  in  his  grandfan's.time,  the  (herilF 
of  Nottinghara(hire  was  ordered  to  caufe  tho 
queen's  chamber  at  Nottingham  to  be  painted 
with  the  biltory  of  Alexander.  It  fecma  that 
the  rooms  of  -Henry  the  Second's  palaces  wero. 
generally  hung  with  cloth.  The  feveral  (hc«* 
.  rifis,  and  others  who  farmed  the  king's  revenue? 
m  different  parts  of  the  realm,  were  Iikewi(e 
►  ordfercd  to  dilburfe  confiderable  fums,  for  pro- 
TifiooflL  and  expences  relating  to  war,  arms, 
garrifons,  knighthoods,  and  the  like.  But  il? 
will  bcL  unnece(rary  to  enter  into  fiirther  jpartif) 

culars 
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cut^s  otr  this  pc  other  iflues  of  ph^  mo^^y  ^i        ' 
th^,  ccowiu     I  will  only  uk^'  n^ce,  tka(  thm . 
fcKcmf  and  methods  of  accouD.ting  at  th^  Ex- 
chequer, e^btliflied  in  that  ag^i,  were  fa  ei3iceU 
lently'ceutrived  for  the  pFeventiag  of  fi)auds%, 
ami  ipt  good  oirder  and  cegi^laritjr  in  the  pui-^ : 
biick  accounts,  that  they  have  CQOtittued  ui> 
altered  even  to  this  day^  during  the  couiii^  of 
abova  GiV\c  huiidced:  years^, ,  Tho  inilituiipQ  of 
them  i^  afcpiljed  to  WiUiai»  the^  Coiiqueroc  j  t.  >•  c*  4* 
and.  the  author  of  the  dialj(>giie  4e  S€M€4ri9^ 
fay^^  he  todk  th^  plan  of  th^w  from  the?  Ex* 
chequer  in  Normandy,,  yet; ^itjU  many  dif** . 
fereace^  and  e:^en  in  point>s  of  gireat  ifnpai> 
taiK:e.     Tl^egpe^  powjr  ^nit,  dignity  of  the 
court  of  Excjae^ei^,  in  thofe  times,  is  thus  feC 
forth  by  that  writer :  <^  The.  ^udfeiority  of  this 
",  court  is  v^ry  eminent,  a&  vIfjsU  in  refpeft  of   , 
**  the  imag0  of  th^  kiug  imprcft  on  his  great 
"  fealy  which, is  cofiftantly  kept  in  the  treaiury, 
"  as  of  the  persons  who  fit  there,  by  whole 
"  wifdom  the  whole  ftate  of  the   realm   is 
"  preferved  '  and  rnaintained  in  fafety.     For 
'*  there  refides  the  king's  chief  jufticiary,  who 
"  is  next  to  the  king  in  jurifdiftion ;  and  all 
"  the  grqteft  men  of  the  kingdom,  who  are 
^^-of  his  privy  council,  have  alfo  places  there  j 
"  that  whatfoever  is  decreed  or  determined:  in- 
^«  the  prefence  of  fo  auguft  an  afiembly  may.* 
«<  remain  inviolable.     But  foiane  iil  there  by^ 
*<  virtue  of  their  offices,  and.otl>ers  only  by  th&.     . 
"  command  of  the  king/'     He:  then  tells  us.> 
that  the  latter^  vvho  were  gesierally  perfcins  of^ 
.  '  the 
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BOOK  II. the  higheft  rank  arid  moft  reputation  for  pni- 

^'^^^'^       'dcncc,  cither  of  the  court  6rthe  clergy^  i^re 

occafionally  called  to  aflift  in  the  decifiori  of 

Hift.  of  the  nice  and  doubtful  cafes.     Mr.  Madox  bbfervcs,- 

;^;Jfj;^;8.that,  before  the  end  of  King  Henry  the  Third'sf 

reign,  the  Exchequer  fell  in  great  meafure  fronx 

its  ancient  grandeur,  and  from  thenceforward 

continued  in  a  (late  of  declenfion. 

In  defcribing  the  civil  and  political  ftate  of 
England,  from  the  coming-in  of  the  Normans 
to  the  reign  of  Henry  the  Second,  inclufivelyf 
it  will  be  neceflary  to*  fay  fomething  mtfre  of 
the  condition  of  cities  and  boroughs  within  that 
period :    and  firft  of  London — ^The  chartftri 
granted  to  that  city  by  William  the  Conqucfroi' 
and  Henry  the  Firft  have  already  been  men- 
tioned in  a  fornier  part 'of  this  wo  A.     The 
reader  may  fee  them  tranflated    nt6  Liatin  in 
. .  the  Appendix  to  this  volume,  together  with  ' 
via.  ctlam    another  given  to  it  by  King  Henry  the  Second* 
^'^^Ti^'.  ^^'^^  ^^^^  *®  ^  confirmation  of  all  the  liberties 
fTs.  3*^*     ^^^  ^^^^  cuftoms  which  they  had  in  the  time 
of  his  grandfather.  King  Henry  the  Firft,  with 
fome  additional  benefits  and  immunities.     It ' 
is  without  a  date  ;  but  there  is  reaibn  to  place  ' 
it,  as  Spelman  does,  in  the  firft  year  of  Henry  th^ ' 
Second.  1  (hall  only  obferve  upon  it  hefe,  that, 
coniidering  the  attachment  which  the  citizens 
of  London  had  (hewn  to  Stephen,   and  thd ' 
manner  in  which  they  had  driven  the  empreft 
^  Matilda  from  her  palace  at  Weftminfter,  it  U 

one  of  the  ftrongeft  proofs,  both  of  the  clemen- 
^  cy  of  her  (on,  and  of  his  wife  tefolution  to  ap-  • 

I  ^  pcafe 


^afe  thfe  troubks-of  his  realm  by  a  total  obli- BOOK  in 
vion  of  all  paft  -  offences,  that,;  inftead  of 
abridging  their  liberties,  he  fo  gracioufly  con^ 
firmed  and  enlarged  them.  Of  the  ftate  of 
this  city  in  his  reign  we  have  an  account  from 
Fitz-Stephen,  a  contemporary  writer,  which 
has  fome  particulars  that  deferve  to  be  talftn  v.  Steph^. 
taotice  of  here.  According  to  him^  it  was  then^^  Muf*  Brit^ 
ftrongly  fortified  on  all  fides,  except  to  the 
Hver,  the-  tides  of  which  had  undermined  and 
deftroyed  the  ancient  wall  that  had  been 
ereded  along  its  banks  or  ftrand.  On  the 
feaftern  fide  was  the  White  tower,  built  by  Wil- 
liam the  Fir  ft,  which  he  calls  j4rcem  palati^ 
nam  maximam  et  fortiffimam:  on  the  tvefterrt 
were  two  other  viery  ftrong  caftles  (viz.  thofe 
C(f  Bayfiard  -and  Mountfitchet),  befides  the  walls^ 
whiteh  jjffefe  high  aud  thick,  and  on  the  nor- 
thern fide,  at  proper  diftanccs,  ftrengthened 
with '  turrets.  Oi^  this  dcfcription  I  (  would 
obferv^j.  th^t  in  Henry  the  Second's  reign,  it 
was  not  neceflary  to- repair  the  ruined  Wall  of 
the  city  along  the  rivers  Tas  there  was  no  dan- 
ger of  ^n  er^emy'a  being  able  to  fail  up  it,  af- 
ter the  tower  and  bridge  were  built*  1  he  fame 
hiftorian:  fpe^ks  of  feven  double  gates,  which 
are.fuppofed  to  have  been  Aldg^ate,  Bifliop-SeeMait- 
gate,  Cripplegate,  Alderfgate,  Newgate,  ^^^^Hf^^^'' 
gate,  and  the  Poftern  near  the  Towtr.  He  p.  15^ 
alfo  defcribes  the  royal  palace  rof  Weftminfter, 
rifing,high  and  ftretching  wide  over  the  banks 
df  the  river,  at  two  mil^s  diftant  from  London^ 
Vol*  IIL  T  with 
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BO  OK  IL  ^th  a  coiuinucd  fuburb  all  the  way,  and  calh 
V,  Stcphan.  ^^  ^^  incomparohU  buildings  defended  by  aa 
vtfupri.  outward  wall  and  turrets^  When  this  palace 
was  built,  is  uncertain ;  but  the  hall  was  added 
by  William  Rufus.  Along  the  whole  extent 
of  this  fuburb  were  gardens  of  the  citizens, 
Tb  the  north  were  ppcn  fields  5  and  beyond 
thefe  wa$  a  large  foreft,.  of  which  Enfield 
Chafe  is  but  a  fmall  remainder.  Among  the 
game  contained  therein,  Fitz-Stephen  mentions 
wild  boars.  In  reckoning  up  all  the  glories  of 
the  city,  ho  fays^  that  no  other  in  the  world 
fent.out  its  wealth  and  merchandife  to  a  greater 
diflance;  and  among  the  imports  brought 
thither,  by  foreign  merchants  trading  to  it,  he 
mentions  gold,  Ipices,  ^nd  frankincenfe,  from 
Arabia ;  precious  ftones  from  the  Nile ;  purple 
vefb  from  the  Eaft-Ihdies ;  oil  of,  palms  from 
B^dat,  or  Babylon;  furs  and  ermines  from 
Norway  and  Ruflia;  arms  from  Scythia,  or 
Tartary;  and  wines  from  France-  He  adds, 
that  it  was  famous  for  the  ahaflity  of  its  ma- 
trons»  and  that  its  citizens  were  di0inguiihed 
above  all  others  in  England  by  the  fuperior 
elegance  of  their  manners^  their  drefs,  and 
their  tables.  But  in  the  account  he  gives  of 
the  number  of  fighting  men,  who  marched  out 
of  the  city,  upon  a  mufter  made  by  King  Stc- 
Vid.P.Bief.  phen,.he  exaggerates  moft  enormoufly ;,  for  he 

irnocem  iif  °^^^'  '^^^    ^^^  thoufand  foot^  and  twenty 

l^pam.^ '     '  thoufand  horiemen ;  whereas  Peter  of  Blois,  at 

.that  time  archdeacon  of  London,  in  a  letter  to 

tfaa  pope^  reckons  all  the  inhabitants  of  that 

city 


OF   felt^G   HENRY  IL  475 

c^ty  it  ho  mote  thitn  forty  tboufancl^.  If  there  JOOKJ* 
was  any  mufter,  it  muft  have  contained  the  '  ' 
militias  of  Middlefex,  Kent,  and  other  ad- 
jacent counties,  which  may  have  been  drawn 
together  by  that  monarch,  and  united  to  the 
militia  o£  London,  on  feme  occafion,  during 
the  eourfe  of  the  civil  war  between  him  and 
the  empfefs.  But  this  hiftorian  is  fupportcd  by 
the  arehdeacon*s  authority,  in  affirming,  that 
there  were  in  the  city  and  fuburbs  a  hundred 
and  twenty-iix  churches,  befides  thirteen  that 
belonged  to  convents.  He  fpeaks  of  three 
fchools,  or  father  colleges,  appertaining  to 
Lotidon,  which,  he  fays,  were  of  ancient  dig-^  . 
nity^  and  wherein,  by  particular  privilege,  was 
taught,  not  only  grammar,  but  poetry,  rhe- 
torick,'  and  logick ;  befides  which,  many  other 
fchools  were  occafionally  opened  by  perfons  of 
note  in » philofophy,  who  were  encouraged  td 
teach  and  read  ledlures.  The  defcription  given 
by  this  author  of  the  military  fports  of  the 
citizens  has  been  inferted  in  a  former  part  of 
this  book.  Among  their  diverfions  in  time  ofV.  Stcphani 
peace,  he  mentions  cock-fighting,  and  foot-ball  i"^^"^*^^ 
and  fays,  that  in  fummer  the  young  girls 
danced  by  moon-light  to  the  mufick  of  the 
harp^  In  winter,  tne  young  men  entertained 
thenfifelves  after  dinner,  upon  all  feftival-days^ 
tvlth  bear-baiting,  bull-baiting,  and  combats  of 
dogs  with  wild  boars ;  or  with  Aiding  or  fcait- 

•  Perliap#,  fiwr  hundrti  thoufand.    See  out  Noble  Author's  re* 
nark  iiirpt  477,  of  tbii  volume.   Tir*P<j* 

T  3  ing 
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BOOK  II  ing  on  the  ice  of  a  great  pond,  or  lake*  which 
was  contiguous  to  the  northern  wall  of  the 
city.  But  the  chief  amufement,  wherein  the 
greater  part  of  ihe  citizens  eniployed  their  lei- 
fure,  was  hunting  and  hawking,  which  they 
had  a  right  to  do  in  the  counties  of  Middlefex, 
Hertford,  and  Kent,  as  far  as  the  river  Cray, 
and  in  all  the  diftri£t  called  the  Chiltern.  Fitz- 
Stephen  tells  us,  that,  inftead  of  theatrical  en- 
tertainments, they  had  reprefentations  of  the 
miracles  performed  by  faints,  and  of  the  fuffer- 
ings  of  martyrs.  It  is  obferved,  by  the  author 
vid.  Ahriai  of  a  late  excellent  abridgement  of  the  hiftory 
Chronoi.de  ^f  France,  that  a  monk  named  Geoffry,  who 
fub  ann.  *  '  was  aftcrwards  abbot  of  St.  Albans,  being  en- 
1179,  iiSo.  trufted  in  thofe  times  with  the  education  of 
youth,  caufed  a  kind  of  pious  tragedies  to  be 
reprefented  before  them,  and  that  the  fubjeA 
of  the  firfl  of  thefe  dramatick  pieces  was  the 
miracle^  of  St.  Catherine.  He  likewife  takes 
notice,  that  thefe  fpeftacles,  thus  exhibited  in 
this  kingdom,  were  anterior,  by  more  than  a 
century,  to  the  reprefentations  of  the  myfterics 
V.^Steplian.  in  that  of  France.  Fitz-Stephen  fays,  that  ex- 
"P^**-  ceffive  drinking  and  frequent  .fires  were  the 
only  pefts  of  London.  The  latter  m.uft  have 
been  partly  occafioned  by  the  fprmer,  and 
partly  by  the  houfes  being  moftly  built  of 
wood.  Yet  there  were  fome  of  ftone,  and  of 
a  handiome  arch itedure,. according  to  the  tafte 
of  thofe  days;  for  the  fame  author  affirms, 
tjiat  almoft  all  the  nobles  of  England,  and 
particularly  the  bilhops  and  abbots,  had  fine 

edifices 
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edifices  in  that  city,  or  in  the  fuburbs  thereof,  BO  OK  IL 
where  they  made  great  expences,  when  they^      i,-  i  ^ 
were  fummoited  to  parliaments  or  to  lyncds. 
He  calls  London  the  capital  of  the  kingdom 
of  England;    (regni  Anglorum  JedesiJ   which 
title  perhaps  might  have  been   formerly  dif-v 
puted  by  Winchefter,    the  royal  feat  of  the 
Weft-Saxons,  and  the  place  where  the  Norman  sec  QvnAtvft 
kings  had  ufually  kept  their  regalia  and  trea-  Britannia, 
fure.     But  the  latter,  having  fufTered  a  great  ^^'*'^*"'*^* 
diminution  of  its  fjplendour,  in  the  civil  war 
between   Stephen    and   the   emprefs    Matilda, 
could  no  longer  ftand  in  competition  with  the 
former.  The  northern  metropolis,  York,  was 
alfo  much  declined  from  its  priftine  greatnefs 
and  opulence,  by  the  devaftations  it  had  fuf- 
fered  in  the  reign  of  William  the  Conqaeror,  ibWem, 
and  by  a  fire,  which  had  confumed  a  part  of  it^^^'^*"**^* 
in  that  of  Stephen. 

As  many  of  the  cities,  towns,  or  boroughs, 
as  were  not  portions  of  the  ancient  demefne  of 
the  crown,  belonged  to  the  demelhes  of  lome 
Ipiritual  or  temporal  lord,  and  were  under  his 
patronage  and  proreAion.  But  this  tenure  was 
no  more  a  fervitude,  than  any  other  foccage 
tenure,  either  under  the  crown  or  the  baronsi 
Nor  were  the  charters  granted  to  many  towns 
by  the  kings  of  the  Norman  race,  wiiereby 
^they  were  declared  to  be  free  boroughs^  char- 
ters of  infranchifement  from  a  ftate  of  flavery, 
a$  feme  have  fuppofed,  but  grants  or  confirma- 
tions of  certain  privileges,  exemptions,  and 
favours;  fych  as  freedorri  from  tolls  and  othet 
X  ^  ipapofnioqgf 
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BOOK  11,  impoiitions,  which  the  reader  may  fe^  ffOiime^ 
'    "  ^ '  rated  in  a  charter  of  King  John  to  the  burgefles 
o^  Dunwich,  cited  by  Madox  in  the  eleventh 
phapter   of  the   Hiftory   of  the   Exchequer, 
p.  276.  from  whence  I  have  tranfcribed  it,  into 
the  Appendix  to  this  volume.    That  authojp 
Hift.  of  Ac  f^y^^  (4  th^f^  when  the  king  graoited  liberties  to 
ciifp!*39i.*^^y  pf  ^^^  demefne  manors  or  towns,  he  was 
moved  to  it  by  two  reafons  :  One,  the  fi«e 
paid  in  haf^d ;  the  o(her,  the  improvement,  or 
(as  they  anciently  called  it)  the  amendment,  of 
the  manor  or  town.'*    But  it  appears  from  the 
^  .  abovementioned  charter  of  King  John,   an4 
l^iJ^o*   federal  other  records,  that  (bme  of  the  towns, 
the  Hii^'  of   (o  which  libertiies  of  this  naturd*  w^re  granted, 
Eng.  Toi,  iiv  were  not  only  in  a  ftate  of  freedom,  but  had 
P*  ^Sh  '53«  ^^^  ^j.  (radiijg  communities  before  fueh  grant$ 
were  made  to  thejB.    In  fome  of  thefe  charters 
an  exemption  from  tallage  was  fic<:prded,   in 
others  ^  right  to  talliate  them  was  expreflly  re- 
ferved.     The  tallages  affeffed  upon  the  king's 
^ciept  demefnes  were  more  heavy  than  thpib 
Vpon  other  perfons  in  the  counties,  and  there-  - 
fore  petitions  were  inade  againd  fuch  irnpoii-* 
tions,  when  laid  on  thofc  who  did  not  hold  by 
SceHlft.  of  (hat  fpecies  of  tenure.     Thus,  in  the  ninth 
Tn-'p^T99J^^^  of  Edward  the  Second,  the  men  of  the 
500, f/      'towns  of  Okhqm,    Egilton,    and  Langhana, 
complained  to  the  king,  that,  although  their 
lands  and  tenen^ents  in  thofe  towns  were  not 
•     of  the  ancient  demelhe  of  the  crown  of  Eng- 
land ;  and  when  the  king's  progenitors  caufed 
their  demefne  l«pd$  tP  be  taliiated,  they  and 

their 
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their  anceftors  were  not  woiit  to  be  tailiated,BOOKiL 
but,  in  all  aids  granted  to  the  king  aud  his        ' 
progenitors    iy  the    cotmmmty  of  the  realm^ 
were  wont  to  contribute  witk  the-  community  (f 
the  county  of  Rutland  \  yet  lateiy,  when  the 
king  ailefled  a  tallage  upon  his  demefnes,  in  the 
fixth  year  of  his  reign,  they  were  talliated  as 
tenants  in  ancient  demefne,  and  fuch  tallage 
was  demanded  of  them  by  fummoas  of  the 
Exchequer.  Whereupon  the  king  commanded 
the  barons  of  the  Exchequer  to  inlpedi  Domef«- 
day-bode;  and  if  they  found  thereby  that  the 
jfeid  towns  were  not  of  the  ancient  demeihc  of 
the  crown,  and  that  the  me^i  thereof  had  not 
been  talliated  in  any  former  times  together 
witli  the  demefq^-lands,  but  bad  always  cm-^ 
tributtd to  4iids  granted  to  the  kings  progenitors^ 
and  to  himfelf,  with  the  community  of  the  fald 
county^  then  to  acquit  them  of  the  faid  de- 
mand, and  releafe  the  diftreflcs*^   it  alfo  ap- Sec  Rot.  Pad/ 
pears  by  the  rolls  of  parliament,  in  the  firft  JL^- ^- P- '• 
year  of  the  fame  king,  ihat  when  the  commu-  TyreiVs  Hift. 
nities  of  the  counties  had  granted  a  twentieth  ot  England, 
part  of  their  moveable  goods,  the  citizens^  bur-  I^lld.  p.^1^6. 
gejf'es^  and  communities  of  cities  and  burghs^  and 
alfo  the  tenants  of  the  ancient  demefne  of  the 
crown^  granted  z  fifteenth.     Mr.  Madax  fays, 
**  that,  as  the   king  had  tallage  of  the  de- 
*^  mcfne-men,  fo  fome  fubordinate  or  private 
*^  lords  had  tallage  of  theirs;  but  that  many  Hm.ofthe 
<*  of  the  lands  which  were  talliable  to  private  ^'''^^^'l"^'''> 
♦*  lords  were  fuch  as  at   one  time  or  other 
**  moved  from  the  king,  and  were  wont  to 
T  4  **  he 
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JOOKII."  bctalliatcd  to  him  while  they  were  vetted 
'••  '-•  •■'"'  5.*  ill  the  crown.  As,  when  the  king  granted 
*^  to  a  fubjeft  a  demefhe  manor  or  town,  tpr 
*^  gether  with  the  homages,  aids,  tallages,  and 
*.*  other  profits  thereof  to  hold  to  the  grantee 
*'  and  his  heirs ;  in  fuch  cafe  the  grantee  and 
"  his  heirs  had  power  to  talliate  the  mcii 
**  of  fuch  manor  or  town  to  their  own  ufe, 
^'  when  the  king  talliated  his  demcfnes  and 
'^  n^anors  throughout  England;  but  not  othcr-r 
*^  wife,  or  at  Qther  times/-  Upon  the  whole, 
the  condition  pf  citizen^  and  burgefles  hold- 
ing of  the  crown  in  thofe  days  was  never 
worfe,  but  often  better,  by  diverfe  privileges 
and  favors  granted  tp  them,  than  that  of  all 
its  other  tenants  in  ancient  demefne,  who  held 
by  free  foccage  :  and  the  fame  may  be  affirmed 
of  thofe  who  belonged  to  private  lords.  Yet, 
phat  all  have  been  brought  into  a  more  per- 
fed  and  more  regular  ftate  of  freedom,  by 
^he  re-aflertipg  of  ancient  rights,  which  the 
applicatipn  of  feudal  nptiqps  to  the  courfe  of 
law  in  this  kingdom,  or  ill  praftiges,  had 
impaired,  cannot  I  think  be  denied.  From 
'  the  firft  entrance  of  the  Nprmc^ns,  till  long 

after  the  times  contained  in  this  hiftory,  thei 
power  of  reftraining  and  curbing  the  royal  au- 
thority was  chiefly  in  the  barons,  who  often 
connived  at  an  irregular  exercifc  pf  it,  that  they 
themfelves  might  be  permitted,  and  even  aided, 
by  the  crown  in  like  ads  of  fovereignty  over 
their  vaflals,  particularly  with  regard  to  tal-- 
Jages,  aud  other;  fuch  impofitions. 
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Lord  Hale  obferves,  in  his  Hiftory  of  theBOOKiL 
common  law  of  England,  "  that  William  thcp  ,q^^     ** 
*^  Firft,   after   his   vidtoryt   did,   as  all   wifec  5. 
^>  princes    would   have    done,   endeavour  to 
^^  make  a  ftri£icr  union  between  England  and' 
^*  Normandy ;    and,    in  order  thereunto,   he 
^  endeavoured  to  bring  in  the   French,   in- 
^  ftead  of  the  Saxon  language  then  ufed  in 
^f  England  :  from  whence  arofe  the  praftice 
^1  of  pleading  in  our  courts  of  law  in  the 
^f  Norman   or   French    tongue,    which   coqt 
«^  tinued  till  the  ftatute  of  the  thirty-fixth  of 
^f  Edward  the  Third."     But  it  has  been  men- 
tioned before,   upon  the  authority  of  Ingui-^lngulphus, 
phus,  a  contemporary  hiftorian,  that,  even  inP^.^.***^^'* 
the  reign  of  Edward  the  Gonfeffor,   French 
was  fpoken  by  moft  of  the  Englifli  nobility, 
^d   the  Norman  forms  were   ufed  in  legal 
proceedings.     This  made  it  much  lefs  diffi- 
cult for   William   the  Firft   to   eftabli(h   the 
praftice  taken  notice  of  by  lord  Hale,  which 
indeed  was,  abfolutely  neceffary  to  enable  the 
Normans,  whom  he  appointed  his  judges,  or 
\yhom  be  enfeoffed  in  earldoms  or  baronies,  or 
eoiployed  as  fheriffs  or  vifcounts,  to  exercife 
the  judicature  which  belonged  to  their  offices 
or  fief?.     It  muft   however  be  obferved,  that 
ipoft  of  the  laws  and  charters  of  that  age, 
and  our  oldeft  law-books,  Glanville  and  Btac- 
ton.  Were  written  in  Latin.     Ingulphus  tells 
i)s,  that,  in  the  reign  of  William  the  Con- ^*^^**  ^^^^* 
queror,  children  were  taught  their  firft  rudi-^*'  * 
i?ient5,  not  in   the  Englifli  but  French  lan- 
*  V^  '  guage. 
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BOOK  11.  guage*     Yet  the  defire,  ivhich,^he  lays,  was 
ihewn  by  the  Normans,  to  aboliih  the  ufe  of 
.the  Englifh,  was  never  efre£ted :  but,  on  the 
contrary,  from  the  intermixinre  of  the  two 
nations^  a  language  was  formed^  in  which  the 
Saxon  was   muc^   more   prevalent  thaa   the 
Norman  or  French.     We  have  a  charter  of 
King  Henry  the  Third  in  the  £ngli(h  of  that 
time,    which,   as.  it  is   curious  to  fee   ho^r 
near  the  language  then  written  approached  to 
that  of  the  prdcnt  century,    1   have  given, 
with  a  tranflation  of  it  into  modem  Englifli, 
in  the  Appendix  to  this  volume,   from  Mr. 
Tyrrers  Appendix  to  the  third  volume  of  his 
hiftory  of  England.     No  fmail  part  of  the 
difference  between  the  original  and  the  tranf- 
lation  appears  to  he  in  the  comparative  length 
of  the  words,  which  we  have  now  abridged, 
by  leaving  out  fome  of  the  vowels  then  in- 
ferted,  and  omitting  the  lyllable  en  at  the  end 
of  many    verbs ;    as,    for   example,    writing 
land  inftead   of  loande^    and  fend  inftead  of 
fenden :  an  alteration  which  has  not  added  to 
the  harmony  of  the  tongue.     But  there  are 
in  the  Cotton  library  fome  manufcnpt  hiftori- 
cal  poems,  compofed  in  Norman  French,  by 
a  reading  clerk,  named  Wace,  to  whom  (as 
he  tells  us  himfelf)  King  Henry  the  Second 
gave  a  prebend  at  Bayeux,   and  many  other 
benefa^ions.     They  have  nothing  to  diftin- 
guifli  them  from  the  dqlleft  chronicles  of  that 
age,  but  metre  and  rhymes.     Yet  as  th^y  are 
a  fpecimen  of  what  )vai  then,  imagined  to 

be 
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hf  poetry,  J  have  tranfcribcd  fbme  of  tbem^^QQK  lh 
into  the  Appeodix  wiocxcd  to  thi«  Volucae^         •      ^ 
The  poets  of  Provence  wrote  fbmethiog  bet-» 
teri  of  which  we  need  no  other  proof  than 
Xh^  veries  compofed  in  their  ftyle  and  dialed: 
by  King  Richard  the  Firft :  but  the  beft  of  the 
French  rdmanciers  wer^  very  inferior  in  genius^ 
«nd  the  fpirit  of  poetry,  to  the  ancient  Gallick 
and  jBritiih  b^rds,  or  even  to  the  Saxon  and 
Pani(h  poets  before  their  converfion  to  Chrif^ 
tianity,  which  ieems  to  have  taken  from  them 
tb^t  wild  greatnefs  of  imagination  and  fenti« 
mept,  difcovcrabie  in  Ipme  of  their  ancient 
poem;.     There  is  no  book  written  in  French 
or  j^nglifli  profe,    during  the  period  which 
I  treat  of,  that  has  come  down  to  thefe  times* 
Indeed  thofe  who  in  that  age  were  beft  qua- 
lified to  be  authors  all  wrote  in  Latin*     The 
fiamiUar  letters  that  pgfled  between  Becket  and 
hi?  friends^  and  ill  the  difpatches  of  bufinefs, 
fcnt  to  or  from  him  in  his  exile ;  nay,  the 
very   love-letters   between  Abailard    and    his 
difciple  and  wife  Heloifa,   after  their  unfor^ 
tunate  Reparation ;  were  written  in  that  lan- 
guage.    It  is  juftly  obferved  by  Mr*  Inett,  in     -, 
,his  Ecclefiaftical  Hiftory,    **  that  the   con-Seclnett's 
«  clufion  of  the  feventh,  and  the  beginmnggf^^gKfl, 
**  of  the  eighth  century,  have  a  tafte  of  learn- church,  p,.^ 
**  ing,  that  is  no  vvhere  elfe  to  be  met  with^^'*  ^'  *^ 
**  in  the  Englifh  writers  before  the  Norman 
"  conqueft:  but  the  writings  of  Adhelmbifhop 
^  of  Sherburn,  of  Ceolfrid  abbot  of  Jarrow, 
!*  and  tutor  to  Bede,  and  thofe  of  Egbert  bilhop 

*^  of 
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BOOK  II."  of  York,  and  Eddius,  and  Bede,  who  all 
*  "  lived' during  that  period,  fo  exhaufled  the 

"  genius  of  the  Englifh  nation,  that,  except 
**  Alcuinus  and  Clemens,  who  were  bred  un- 
**  der' Egbert,  not  long  after  Bede,  and  who, 
**  in  the  latter  end  of  the  eighth  and  the  be- 
**  ginning  of  the  ninth  century,  made  fo  great 
*«  a  figure  in  France,  we  find  nothing  like  it  in 
**  the  fucceeding  ages,  till  the  Norman  inva- 
**  fion  brought  the  fpirit  of  this  age  to  life 
"  again.**     One  principal  caufe  of  that  de-' 
V.  Aflcr.  de  clenfion  was  the  ravages  of  the  Danes.     The 
^Ilfl'^zj.^  ^J^^^^  Alfred  cxprefled  his  grief,  that  whereas,  in 
Camden.  An-  times  paft,  foreigners  came  to  England  in  fearch 
glica-Nor.     ^f  wifdoni  and  learning,   the  Englifh  themw 
inanica,    c.  ^j^^g^  j^^  j^-g  j^ys,  were  forced  to  go  abroad  to 
feek  for  themj   while  fo  grofs  an  ignorance 
overfpread  the  nation,  that  very  few  priefis^ 
fouth  of  the  Humber,   could  underftand  the 
ordinary  fervice  of  the  church,  and  he  knew 
none,  fouth  of  the  Thames,  that  could  turn  a 
piece  of  Latin  into  Englifh.    Through  the  in- 
defatigable application  of  this  admirable  prince 
to  the  remedy  of  this  evil,  by  bringing  over 
learned  foreigners,  and  by  the  example  which 
he  gave  himfelf  to  his  fubjefts,  fcience  began, 
under  him,  to  revive  in  England;  but  it  de- 
clined again   under  his   fucceffors,   and   con- 
tinued in  a  low  ftate  till  the  entrance  of  the 
Normans. 

A  late  French  writer  takes  notice,  that  Wil- 
liam the  Conqueror  protefted  letti^rs,  and  that 
they  had  grf  at  need  of  his  patronage,  in  a  time 
'      '  wheR 
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when  books  werefo  rare,  that  Graecta,  oounteisBOOK  it 
of  Anjou,  bought  a  colledlioa  of  homilies  at  the ' 
^rice  of  two  hundred  (hcep,  a  bufliel  of  wheat,  ^^^ 
another  of  rye,  a  third   of  millet,  and  fomcpHiftolre  de 
(kins  of  martins.     But  it  is  probable,  that  the  France,  p. 
dearnefs  of  this  particular  book  was  rather  owr  xoS?!"^  "^* 
ing  to  an  extraordinary  value  {et  upon  it,  by 
thofe  who  fold  it,  or  recommended   it  to.  the 
countefs,  than  to  the  general  fcarcity  of  books 
at  that  time :  for  we  know  that  few  of.  the 
greater  convents,    in  France  or  in  England, 
were  unfurniflxed  with  libraries,   and  the  diffi- 
culty was  rather  to  find  men  who  could  read 
them.     However  this  may  have  been,  it  is  cer^ 
tain  that  the  Normans  brought  with  them  in- 
to England  a  tafle  for  learning.     The  nobles, 
indeed,  were,  for  the  moft  part  illiterate  ;  but 
they  valued  knowledge  in  the  clergy ;   and,  as 
King  Henry  the  Firft  had  himfelf  attained  to  a 
good  proficiency  in  it,  his  exarpple  induced 
fomeofthe  lords  of  his  court  to  caufe  their 
children  to  be  inftruded  in  all  the  learning  of 
thofe  times.     William  of  Malmfbury  tells  us, 
that,  in  an  interview  between  Henry  and  Pope  v.  L.  v.  dc 
Calixtus  the  fecond,  the  young  fons  of  the  ^^^' ^"  9^ 
earl  of  Meulant  were  brought  forth  by  the 
king  to  difpute  with  the  cardinals  in  logick, 
which  they  did  with  fo  much  vivacity  and  fub- 
tiky  of  reafoning,  that  it  raifed  a  great  admi- 
ration in  their  antagonifls,  and  obliged  them  to 
acknowledge,  that  learning  fliourifhed  more  in 
thefe  wefl-ern  parts  of  the  world,   than  they  in 
Italy  had  heard  or  imagined.    In  the  eighteenth 

year 
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BOOK  Ityear  of  that  rci^n  died  Florence  of  Worccftef, 
^  ^  who  compiled  in  Latin  a  Chronological  Hi* 
ftory  of  the  World,  and  brought  it  down, 
with  a  particular  and  no  contemptible  accoiint 
of  the  affairs  of  this  iiland,  to  the  year  of  our 
Lord  eleven  hundred  and  feventeen.  A  con- 
temporary hiftory  of  the  chief  events  relating 
to  the  church  of  England,  in  the  reigns  of  .Wil- 
liam the  Firft  and  his  two  fucccffors,  till  the 
year  eleven  hundred  and  twenty-two,  was  not 
inelegantly  written  in  the  fame  language  by 
£admer,  a  monk  of  Canterbury •.  But  the  civil 
commotions  in  Stephen^s  reign  were  unfa- 
vourable to  letters,  and  ftopt  the  progrefs  whkh 
probably  they  would  have  made  under  the 
patronage  of  King  Henry's  fon,  the  earl  of 
Glodefter,  if  that  nobleman,  who  inherited  all 
hisr  Other's  good  qualities  without  his  faults,  hacl 
been  more  at  leifure  to  cultivate  the  arts  of  pe^cd, 
Neverthelefs,  even  that  urthappy  and  turbu- 
lent time  did  not  prevent  him  from  encouraginjg 
the  beft  genius  for  hiftory  that  ever  England 
had  yet  produced,  by  the  favour  he  ihewed  to 
William  of  Malmfbury,  whofe  merit  I  have 
already  had  occafion  to  fpeak  of  in  the  forme* 
parts  of  this  work.  Another  ornament  of  the 
reign  of  Stephen,  was  Ethelred  abbot  of  Ri^ 
vaux,  who  is  equal,  if  notfuperior,  to  Williamf 
of  Malmfbury  in  the  elegance  of  his  ftile,  biit 
falls  (hort  of  him  in  judgement  and  weight  of 
fenfe.  Simeonof  Durham  and  Henry  of  Hun- 
tingdon, no  mean  hiftorians,  wrote  alfo  iti 
thoi^  times*  Roger  de  Moveden>  who  wai$  a 
.  chaplain 
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chaplaiKi  ti>  King  Henry  the  Second^  has  left  Us  BO  o  K  ii; 
twabookft  of  annalis,  carried  on  from  the  year^  ^' ,  ^ 
ieven  hundred  and  thirty-two  to  the  year  twelve 
hundred  and  one,  the  fourth  of  King  Johti; 
in  the  firft  of  which  he  has  borrowed  much 
from  the  two  writers  abov^mentioned,  and  in  v.  NcuWg, 
thefecond  from  Benedia  abbot  of  Pcterbo^^^-*;-^  *^-'** 
rough,  who  wrote  a  hiftory  of  the  reigns  of 
Heury  the  fecond  and  his  Ion  Richard,  begin- 
ning in  the  year  eleven  hundred  and  fevertfy^ 
and  ending  in  eleven  hundred  and  ninety-two. 
But,  though  much  was  ftolen  by  this  author^ 
he  added  enough  of  his  own  to  give  him  a  coo* 
fiderabk  rank,  in  the  opinion  of  Sir  H«  SavUle 
and  Mr.  Selden,  among  the  many  hiflorians 
who  flouri(hed  in  the  eleventh  and  twelfth 
centuries^  William  of  Newbury,  one  of  thdfo, 
deierves  to  be  mentioned  with  particular  praiib, 
for  having, had  the  courage,  though  a  monk,  tjo 
.eKprefs  an  approbation  or  King  Henry  the  Se* 
cond's  defign  of  reforming  his  clergy,  by 
bringing  them  under  the  coertion  of  the  fecular 
power;,  and  to  ccnfure  Becket,  after  Rome  had 
declared  him  a  faint,  for  want  of  moderation 
and  difcntion  in-  many  parts  of  bis  conduS. 
Another  inflauce.  of  the  good  judgement,  and 
honeft  regard  to  truth,  which,  appears  in  this 
authoir,  is  the  having  treated  the. fables  of 
Geoffry  of  Monmouth  with  the  contempt  they 
deferve,.  although  they  were  then  fb  much  in 
vogue,,  that  tx>  oppofe  the-  deiufion  was  little 
lefs  dangerous,  than  to  call  in.  queflion  any^ 
^rroir  of  popular  fuperftition  eftabli0ied  or  au- 
3  thorifed 
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BOOK  U.  thorifed  by'  the  church,     ^This  fincerity  bsoi 
"  drawn  upon  him,  in  much  later  and  lefs  ig- 

norant times  than  his  own,  the  difplcafure  ©f 
Humphrey  Lhuyd,  and  feme  other  Welfti 
writers:  fb  hard-  is  it  to  eradicate,  from  the 
minds  of  an  ancient  people,  the  fond  belief  of 
any  fiftion,  in  which  they  imagine  that  the 
glory  of  their  nation  is  concerned  ! 

C^anutus,  a  monk  of  Canterbury,  is  faid  to 
Sec  Aubrey'^have  made  an  abridgement  of  Pliny's  Natural 
!l?''T°'«.f«f  Hiftory,  and   to  have   dedicated  his  work  to 

the  county  or      ,         ^^  i        r.  i        ^^z-  ^^'     ^  t       ^^ 

Wilts,  p.  221. King  Henry  the  Second.     Of  Giraldus  Gam- 

223.ctBaiau8brenfis  fome  mention  has  been  made  in  former 

.3.0.4.^^^^^  of  this  work  ;    and  I  (hall  have  occaiion 

to  fay  more  in  giving  an  account  of  theaffairs 

of  Ireland   which  he  has  recorded.     It  will  be 

fufficient  to  obferve  in  this  place,  that  if  too 

.much  love  of  the  marvellous,  and  a  rancorous 

hatred  of  King  Henry  the  Second,  which  he 

contracted  before  the  end  of  that  prince's  life, 

had  not  corrupted  his  veracity  and  diflionoured 

his  judgement,  he  would  have  flood  high  in 

the  catalogue  of  Englifh  hiftorians  who  flou- 

riflied  during  that  reign.     Several  others  might 

be  named,  who  excelled   in  wit  or  learning 

about  the  fame  period  ;    but  of  all   thefe  tl^ 

moft  eminent  were  Peter  of  Bloisand  John  of 

Sali{bury.     Peter  of    Blois    had    been   made 

praeceptor  to  William  the  Second,  King  of  Si- 

V.Prafation.  ci'y»  "^  the  year  eleven  hundred  and  fixty- 

ad  opera       eight,  through  the  recommendation  of  Stephen 

Petri  Blefcn-  archbiiliop  of  Palermo,  and  chancellor  of  that 

kingdom ;  but  the  following  year,  upon  the 

difgrace 
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^iiigrace  ab4  batiiftHnent  of  his   j^tron^    beBOOKll. 
retired  into  France;  from  whence  he  was  pre- ^^"^^JJfJJ^ 
fently  invited  into  England  by  Henry  the  Se-  Eplft.  127. 
cond,  who  afterwards  employed  him,  as  hisM9\ 
private  fecretary,  in  many  iqiportant  ,AfFairs* 
From  one  of  his  lettets  it  appears,  that  he 
had  undertaken  to  write  a  hiftory  of  the  adls  of 
that  prince,  and  had  almoft  completed  it  before Eptft.  144 
the  end  of  his  feign.  Whether  it  ever  ,was 
publilGhied   is  uncertain ;  for  no  othei*  trace  of 
it  has  come  down  to  our  times:  which  may 
be  juftly   lamented,    as,  from  the  confidence^ 
Henry  had  in  him,  he  raufl:  have  been  better 
informed,  than  any  other   hiftorian  in  thofe 
days,    both    of  fafts  and  counfels;    nor  was 
any  more  capable  of  conveying  them  to  pof-* 
terity  with  fpirit   and  energy,  which  all  his 
works  are  very  full  of,  befides  a  great  erudi-         4. 
tion,  and  an  ladmirable  fervour  of  virtue  and 
piety.     There  is  likewife  in  them  a  noble  free^ 
dom,    becoming    a    Chriftian  philofopher,  iu 
reprehending '  the  faults  of  perfons   in  high 
ftations:,  and  rigoroufly  cehfuring  the  diforders  . 
and  corruptions  of  the  clergy  :  but,  unhappily, 
he  did  not  reckon  a  defire  of  independence  on 
the  civil  authority, '  and  an  abfolute  fubjeftion 
to  the  pope,  among   thofe   corruptions.     On  ^ 
the  contrary,  he  efteemed  them  eflential  parts 
of  their    duty.     The  fame  notions  alio  pre-    - 
vailed  in  his  friend,  John  of  Saliibury^  who 
appears  to  have  been  little  inferior  to  him  in 
learning,  and  fuperior  in  the  graces  and  elcf 
Vol.  IIL  U  gancc^ 
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BOOK  II  gance  of  his  ftyle :  tho'  neither  was  he  quite 
^"^^"^  exempt  frond  the  barbarifms  of  the  age.  Some 
of  his  letters  are  animated  with  a'fpirit  of  liber* 
ty,  which  would  have  done  honour  to  a  Greek 
or  Roman  republican  ;  but,  with  regard  to  the 
church,  he, extended  his  ideas  of  liberty  to  an 
exemption  from  all  obedience  to  the  fecular 
power.  This  riendcred  him  fo  zealous  in  Bec- 
Jcet*s  caufe,  that  he  attended  him  in  his  exile ; 
and  it  will  be  feen  in  the  following  book  of 
this  hiftory,  that  he  was  the  moft  adive  of  his 
agents  in  France,  and  trufted  by  him  the  moft 
deeply.  Nor  did  this  attachment  ceafe  even 
after  the  death  of  that  prelate ;  for  he  became 
one  of  the  many  who  wrote  accounts  of  his 
life,  with  much  more  regard  to  his  honour  than 
to  truth  or  (incerity.  Indeed  what  he  has  left 
on  that  fubjefl:  is  unworthy  of  his  own  cha- 
ra<9:er ;  and  the  offence  his  whole  conduft  had 
juftly  given  to  the  king,  during  the  courfe-of 
the  difference  between  that  prince  and  Becket, 
excluded, him  from  thofe  favours  which  his  me- 
rit would  have  otherwife  entitled  him  to,  in  a 
court  where  none  was  negledted,  and  where  a 
particular  regard  was  (hewn  to  genius  and 
learning.  It  is  obfervable,  that  his'  writings, 
as  well  as  thofe  of  Peter  of  Blois,  are  full,  of 
citatians  from  the  Latin  clafficks,  a  tafte  for 
which  was  then  rifing  in  France  and  England, 
and  would,  probably,  have  gone  far  towards 
refining  the  age,  if  the  minds  of  men  had  not 
,  been  turned  from  cultivating  thofe  ftudics  to 

-   the 
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the  fubtkties  of  fchool  divinity,  which  RoixieBOOKir. 
encouraged  as  more  profitable  for  the  mainte- 
Uance  of  her  doftrines.  The  firft  teachers  of 
this  new  art  were  two  archbiOiops  of  Canter- 
bury, Lanfranc  and  Anfelm ;  to  whoili  fuc- 
ceeded  Peter  Abailard,  the  brighteft  wit  of 
thofe  times :  but  the  moft  illuftrious  maftcr  of 
it  was  Peter  Lombard,  made  bifliop  of  Paris  in  ^ 
the  year  eleven  hundred  and  fifty-nuie*  It  was 
a  great  misfortune  to  rehgion,  and  to  learning 
in  general,  that  men  of  fuch  acute  under- 
ftan^ings  as  Abailard  and  Lombard,  who  might 
have  done  much  to  reform  the  errors  of  the 
church,  and  to  reftore  fcience  in  Europe,  (hduld 
have  depraved  both,  by  applying -their  admira- 
ble parts  to  weave  thefe  cobwebs  of  fophiftry, 
and  confound  the  clear  fimplicity  of  evangelical 
truths  by  a  falfe  philofophy  and  a  captious 
logick.  I  cannot  mention  Abailard,  without 
taking  notice,  that  if  his  fair  difciple  Heloife, 
inftead  of  being  compelled  to  read  the  fathers, 
or  the  legends  of  faints,  in  a  nunnery,  had  been 
fufFered  to  improve  her  genius  by  a  continued 
application  to  polite  literature,  one  may  ven- 
ture to  fay,  from  what  appears  in  her  letters, 
that  fhe  would  have  excelled  in  it  more  than  ^ 
any  man  of  that  age. 

Of  the  ftate  of  learning' at  Oxford,  in  the^'f;^t^J^^^'* 
reign  or  which  I  am  treatmg,  I  find  little  men-oxFORD- 
tion.     But   Ingulphus  fays^    that   he   learned*»*^^* 
Ariftotle  in  the  fchools  of  that  city  ^  atid  ano-   . 
ther  writer  informs  us,  that,  under  the  aulpices 
Ua  of 
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pooKlL  of  king  Henry  the  Firft,  the  divinity  kaurc^ 
'  which  had  been  difcontinued  a  long  time  in 

Oxford,  began  again  to   flouriih.     The  civil 
war  in  the  reign  of  Stephen  muft  have  dif- 
turbed  and  interrupted  the  ftudies  there ;  but 
probably  they  revived  again  under  Henry  the 
Second :  for  we  find,  that  in  king  John^s  time 
the  number  of  ftudents  was  three  thoufand# 
And  Matthew  Paris  calls  the  univerfity  of  Ox-* 
ford,  the  fecondfchool  of  the  churchy  nay^  rather 
a  ground-work  of  the  churchy  next  after  Paris. 

Of  the  fchools  at  Cambridge,  from  the  reign 
of  Henry  the  Firft  till  that  of  Henry  the  Second^ 
inclufively,  Peter  of  Blois,  in  his  continuation 
of  Ingulphus,  has  given  an  account,  which 
is  thus  tranflated  in  the  la^l  edition  of  Cam- 
SccCamdcn'8jgj^»3   Britannia:    **  Abbot  JofFred  fent  over 

Britannia,        ,    '         %-•  n    r^  \  •    \      ^ 

Cambridge.**  to  his  manor  of  Cotenham,  nigh  Cam- 
5HIRE.  <«  bridge,  Giflebert,  his  fellow-monk  and  divi* 
**  nity-profeflbr,  with  three  other,  monks, 
"  who  followed  him  into  England ;  and, 
"being  well  furnifhed  with  philofophical 
•^  learning  and  other  ancient  fciences,  they 
*'  daily  repaired  to  Cambridge,  where  they 
**  hired  a  publick  barn,  made  open  proffeffioa 
r  <«  of  tlie  fciences,  and  in  a  little  tiine  drew  a 
"  great  number  of  fcholars  together.  In  lels 
**  than  two  years  their  number  encreafed  fb 
"  much,  out  of  all  that  country  as  well  as 
*<  the  town,  that  there  was  not  a  houfe,  barn, 
«*  or  church,  big  enough  to  hold  them  all. 
•^  Upon  which  they  difperfcd  themfelves  into 

*'  feverai 
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**  fcveral  parts^  of  the  town,  imitating  theRpOK  IL 

**  univcrfity  of  Orleans,  Berimes  in  the  morn-^       ^       ' 

«'  ing  Frier  Odo,    an  excellent  grammarian 

*^  and  jTatyric  poet,  read  grammar  to  the  boys 

"  and, younger  fort,  who  were  affigned  him^ 

"  according  to  the  dodrine  of  Prifcian  and 

"  Remigius  upon  himi.     At  one  o'clock,  Ter* 

^<  ricusTi    a    fubtle    fophift,    read    Ariftotle'^ 

*^  logick  to  the  elder  fort,    according  to  Por-» 

«*  phyry's    and  Averroe's   introduaions    and 

«<  comnients.     At  three  of  the  clgclj:  Frier 

**  William  read  ledures  in  Tully's  rhetorick, 

*'  axid  Quintilian's  inftitutioi^s*  And  Giflebert, 

<^  the  principal  mafter,  preached  to  the  pebple 

**  upon  all  fundays  and  holidays.     From  this 

•«  fmall     fountain     we     fee    large     flowing 

♦«  ftreams,  making  glad  the  city  of  God,  and 

*«  enriching  the  whole  kingdom  with   n^any 

^*  matters  and  teachers,  who  came  out  of  Cam- 

*«  bridge,  as  from  the  holy  pafadife,"  &c*  - 

Whether  this  was  the  firfl:  beginning,  or  only 
a   revival,    of  learning  in  this  town,  it  will 
not  be  neceflary  to  inveftigate  here.     Byt  Mf# 
Camden -takes  notice,  that  the  name  of  ««/Wr- See  Camden's 
*  py  was  not  ufed  till  about  the  time  of  Henry ^'^^^^^j^** 
the  Third,  and  then  not  for  the  place,  but  for  shire. 
the  body  and  fociety  of  ftudei>ts. 

In  a  letter  to  Becket  from  Johnof  SalifburyEplft.  T. 
this  defcription  is  given  of  the  ftate  of  l^^^^i^g^^  Vanc 
at  Paris:  ^^  When  I  beheld  (fays  he)  the  r^w- m. epiii.  24. 
"  rehce  paid  to  the  clergy ^  the  majejty  md  glory 
*'  of  the  whole  churchy  and  the  v(^rious  occu^ 
>*  patims    of  thqfe   who  applied  tbemfehes   to 
U  3         ^  « philofopby 
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BOOK  IL  «  phihfophy  in  thai  city^  it  raifed  my  admira^ 
**  tiofty  as  if  I  had  fe en  the  ladder  of  Jacobs  the 
**  /o^  of  which  reached  to  hia^ven^  and  the  fleps 
<<  were  compered  with  angels  aiceriding  and  de^ 
*^  feendingy  On  this  paifage  I  would  obferve, 
that  the  learning  of  the  clergy  in  thofe  days  was 
a  mighty  affiftance  to  their  power,  and  to 
what  this  wf  iter  calls  the  majejly  and  the  ghry 
of  the  church.  For,  as  it  was  ahnoft  confined 
to  thenn,  princes  were  under  a  neceffity  to  em- 
ploy them  in  much  of  their  bufinels;  and  the 
fuperiority  it  gave  them  over  the  ignorant  laity, 
though  great  in  reality,  was  greater  ftill  in 
opinion.  The  degree  of  it,  which  Henry  the 
Second  had  attained  to,  helped  to  (h6w  him 
the  enormity  of  the  encroachments  they  had 
made  on  the  civil  authority,  and  ftrengthened 
his  mind  to  refiftlhem.  It  was  likewife  of  nq 
little  advantage  to  him,  that  fome  of  his  no- 
bles had  afufficient  tin£lure  of  knowledge,  toi 
be  able  to  ferve  him  in  the  higheft  offices  of 
law  and  juftice.  Upon  the  whole,  it  may  be 
faid,  that  a  beam  of  light,  in  the  twelfth  cen- 
tury, began  to  break  through  the  ciouds  of 
Gothic  ignorance  and  barbarifm,  but  was  fooa 
afterwards  ohfcured  by  a  thicker  darknefs. 

The  great  increafe  of  religious  houfes  muft 
be  reckoned  among  the  evils  of  this  age.     The 

"^^  ^^^1^^' ^/^  author  of  the  Notitia  Monajlica  computes  the 

'number  of   fuch   houfes,    built    in' England, 

during  the  reigns  of  Henry  the  Firfr,  Stephen, 

and  Henry  the  Second,  at  no  lefs  than  three 

hundred.     And  A5l>  Inett  alierts^  that  mpfc 

.  ^  .     -  monaf-T 
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'  monafteries  and  other  religious  focieties  were ^Q  OK   ll? 
founded   in    that  kingdom  during  the   Angle  niaory  of 
Mgn  of  Henry  the  Firft,  than  in  $ve  hundredths  Engiiih 
years  before.     But   he   rightly   obferves,  that^^^'^^>  ^^ 
this  was    not   peculiar  to  this  nation.     The        '  ', 
high   opinion   of  the  merit  of  fuch  founda* 
tions,  infufed  into  the  minds  of  the  laity,  by 
the  divines  of  thofe  days ;  the  hopes  of  com-, 
pouadinjg  in  this  manner  with  the  Deity  for 
the  greateft  offences;  but  more  efpecially  the 
liberty,  granted  by  the  pope,  of  commuting  for 
vows  made  to  go  to  the  Holy  wars  by  bene- 
factions  of  this  kind;  filled  all  Europe  with  con- 
vents.    In  the  year  eleven  hundred  and  fifty-n 
two,  *  the  Giftertian  order,    which  had   been 
founded    in   one   thoufand  and  ninety-eight, 
had    no    fewer  than    five  hundred.     Among^^^J^^s^^^®*« 
other  caufes  of  the  increafe  t)f  mohafteries  iaparti.^^ 
this  kingdom,  may  be  reckoned  the  civil  war  Monaflicon. 
with  which  it  was  affli£led  during  the  reign  of. 
King  Stephen,     For  many  of  thq  nobility  en^ 
gaged  in  thofe  troubles  endea?oured  to  atpn© 
for.  the  pillage  of  the  people,  and  other  crinies 
ttjey  ha4  committed,:  by  raifing  or  endovsring   ,  . 
religious- houfes;  and  others  defired  to  fecu re 
for  then^felvcs  and  their  children  a  quiet  afyr         '* 
lum   iu  thefe  places.     The  pernicious  .conie*. 
quinces  of  fuch  numbers  of  mpn  and  wotnect 
being  confined  to  a  life  of  celibacy  were  grie- 
vou%  felt  in  the  reign  of  Henry  the  Second, 
by  continuing  and  increafing  the' depopulation 
of  the  country,  which  the  conjmotioni?  in  th^t 
of  his  predeceflbr  had  occafioh^.^    Nor  was  k 
U  4  a  fmall 
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SQOK  IL  a  fmall  inconvenience  to  the  ^vernnent  of' 

this  monarch,  in  his  difputes  with  the  pope, 
that  he  had  fo  many  peribns  in  his  realm^  who» 
by  their  feparatipn  from  fociety,  and  the  nature 
of  their  inftitutions,  were  more  devoted  to  the 
fee  of  Rome  than  the  fecukr  clergy;  which 
difference  (hewed  itfelf,  upon  feveral  occafions, 
in  the  conduft  of  both.  And  the  praftice  of 
exempting  monks  from  the  proper  i^uthority 
of  the  diocefan,  bifliops  increafed  this  mifchief, 
Such  exeniptions  took  their  rife  from  what  was 
done  by  William  the  Conqueror  in  favour  of 
Battle-abbey;  which  made  others,  and  nriore 
lefpecially  thofe  of  greater  antiquity,  endeavour 
likewife  to  free  themfelves  from  the  epifcopal 
jurifdidion,  by  pretended  ancient  charters,  the 
forgery  of  which  was  not  difoovered,  or  not 
regarded,  by  our  kings,  who  thought  that 
they  advanced  the  royal  prerogative  by  fup- 
pprting  thefe  claims,  and  making  other  grants 
of  a  like  nature.  In  the  year  eleven  hundred 
iand  fifty-four,  the  abbot  of  St.  Alban's  obtained 
a  bull  from  Pope  Adrian,  to  exeiDpt  the  ^bbey 
pnd  their  dependants,  not  only  from  fhe  jurif- 
<li»5tiou  of  the  bifl^op  of  Lincoln,  their  dioce- 
fan, but  from  ^11  epifcopal- authority,  and  to 
4ubj<?6t  them  only  to  that  Df  the  apoftoiital 
tec;  an  innovation  in  the  conftitution  aiid 
idifcipline  of  the  church  till  then  unknown  in 
JEngiand,  and  which  in  France  had  been  jujftly 
«toiidemned  by  Bernard,  who  declared  rn  one 
-of  I45  writings,  ^^'- that  the  uniting  of  religious 
*'  hc)u(es  to  ii^lioly  fee,  in  ithis  manner^  ivas 
'■' •-  ,  f^  35 


t^ 
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i^  Jiscwsnftroiis  aiid*  unnatural  a  deformity  tagOOg-^g, 
^  tiiQclvwrch,  as  it  ^ would  be  in  the  iwrturaA '  ^^  ^- 
^*  body  to  u»ite  the  finger  ta  the  bead  IV 

Befides  the  danger  tp  the  ftate  from  the  in* 
iftependeDce  of  thefe  commoDkies  ou  ail  power 
l>ut  the  papain  which  was  thus  procured  and 
eftabli(hed  d«ri»g  the  tirncs  I  writeof,  tfee  gbeat 
proportion  of  land,  over  arid  aboVe  alf the  foff 
met' poflHfions  of  the  church,  nowtbrewa 
into  mcntmam,  and  d;^ex}uahtity  af  filver^takea 
out  of  Circulation,  hy  the  omamttite^  'mih 
^which'fo  many  cbnvetks  weredceikaitidi  :iau(lt 
have  been  very  hurtful  to  the  trade  m^  rWe^ 
pues  of  tbe-kingdorn.  l-   .•       j 

There  is  in  the  Cotton  library  a  «n^*^^<^"ptj^;]^JJjjJ^ 
ctreatifeof  GiraidAJS  Cambrcnfis,  which  ajffirtjoifexuU 
that  William  iRufuS  had  conceived-  n  defign  erf 
jaking  fponi  ail  the'n>onaijteries,  or  rdigioiife 
boufes,  ill  England,  founded  and  endcfwed  by  thh 
$ingli(hj  all  their  lands  and  pDflbfl&otis,  or  the 

freater  part  thereof,  and  converting  them  into 
nights-feeis ;  faying,  that  nearoniehaif  ^fttefc 
•kingdom  had  been  beftc^wcd  on  tt^  church, 
<from  all  which  little  or  nothing  could  be  drawn 
:by  the  governnaent,  in  any- exigence  whatfb-»  '•  "^-'^ 
'ever,  for  the  defence  of  the  ftate.  -  If  this  were 
true.  It  would  account,  more  thaq  any  other 
•reafony  for  the  odious  colours  in  which  his  cha^ 
raftet  has  been  painted  by  the  monks :  but  no*- 
thingcis  faid  of  }t  by  any  contemporary  writer  ; 
^and  even  in  the  time  of  Richard  the  Second,  ^ 
^after  vaft  additions  had  been  m^de  to  the  wcaflth 
4if  the^  church,  and  pamcularly  bydip-fQundar 
'    ;  '  '  -     ,       :  tion 
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■BOOK  IL  tion  bffoihawy  more  religious  houfcs^  all  the 
^  "  '^ " '      poileiiions  of  the  regular  and  fccular  clergy 
were  noteftimated  at  jmore  than  a  third  of  the 
kingdom,  as  appears  by  a  proteflation  of  the 
See  the  ParU  houfe  of  commons  in  that  reign.     Befides,  it 
^^/^^j  was.£al(e,  that  in  the  time  of  Williana  Rufus 
i.^p.^2jj^'htde  ix  nothing  "could   be    drawn  from  the 
lauds  of  the  church  to  the  defence  of  the  king- 
dom :  for,  all  the  hifliopricks  and  abbies  of  royal 
dfouadntioh  being  then  converted  into  baronies, 
tfhey  contributed  to  it  equally  with  the  other 
^baronial  poffeflions.     Neverthelefs  it  is  poffible 
that  this,  ftbry  may  have  had  fome  grounds  of 
truth:    for  William  Rufus   might  naturally 
' :  -  entertain  a  defire,  if  not  a  fettled  purpofe,  of 

taking  away  fome  of  the  lands,  of  fuch  abbies 
and  convents  as  were  not  charged  by  his  fa- 
ther with   any  military  fervice,  and  turning 
them  into  knights-fees.     However  this  may 
have  been,  it  is  certain  that  the  opolence  of  the 
monks,  as  well  as  the  number  of  them^  in  the 
times  of  Henry  the  Second,  was  enotmous. 
And  the  luxury,,  in  which  men  profeffing  po- 
verty  lived,  was  fcandalous  and  bffenfive  to 
v,G.  Camb.tbe  commou  fenfe  of  mankind.     We  have  ia 
De  rebus  ^  ftpyg  of  the  trcatifes  of  Giraldus  Cambreqfis  a 
T i!''m^    •  defcriptloa  of  the  table  which  was  kept  by  the 
Angiii  Sacra, monks  of  Canterbury,  and  which  couiifted  re- 
vo.ii.p.4  o-guij^j-iy  pf  fixteen    covers,    or   more,    of  the 
•moft  coftly  dainties.     Tbefe,  he  tells. us,  were 
drefled  with   the   moft  exquifite  cookery,  tp 
provoke  the  appetite  and  pleafe  the  tafte.     He 
silfo  fpeak&€^f  an  ezcefSve^  abundance,  of  wine, 
.     ,  '       .         "  particularly 
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particularly  claret;  of  mulberry  wine,  of  meadyy  ^^  ^^^^ 
and  of  other  ftrong  liquors,  the  variety  of 
which  was  fo  great  in  thefe  repafts,:  that  no? 
place  could  be  found  for  aFe ;  though  he  ifl*J 
forms  us,  tlrat  the  beft  was  made  in  England, 
and  particulariy  in  Kient.  '"■'' 

There  is  likewife  an  account  in  the  fame  au* 
thor,  «<  that  the  prior  and  monks  of  St.  Swi^ 
^  thin  at  WinchefVer  threw  themfcives  pro-* 
"  ftrate  atthe  feet  of  King  Henry  the  Secohdj 
*'  a!id  with  many  tears  cornplained  to  him,; 
^'  thar  the  biihop  of  that  dfocefe,  to  whofrf 
^'  they  were  fubjeft  as  their  abbot,  had  with-*' 
**  ^drawn  from  them. three  of  the  uiliaLnuinbet 
**  of  their  difhes,  Henry  enquired  of  them^ 
"  how  many  there  ftill  remained:  and,  being 
^'  informed  they  had  ten,  he  faid^  that  he  him^ 
^'  f elf  was  contented  with  three  ;  and  imprecated 
**  a  curfe  on  the  biiliop  if  he  did  not  reduce 
**  tliemtothat  number,'*  I  repeat  this  ftory^ 
rather  to  Ihew  the  temperance  of  the  king,  than 
the  excefs  of  the  monks. 

In  what  manner  the  laity  feafted  in  thofe 
days,  John  of  Salilbury  has  given  us  a  (hort 
defcription.  He  fays,  the  houfes^  on  fuch 
occafions,  were  ftrewed  with  flowers ;  iand 
the  jovial  company  drunk  wine  out  of  gilded 
horns,  ^nd  fung  fongs.  when  they  became 
inebriated  with  th<^ir  liquor,  Thi§  is  a  better 
account  of  the  feftivity  or  our  ^nceftors,  than 
that  given  by  Froiflard,  who  fays  that  the 
Engliih,  in  the  time  of  Edward  the  Third, 
ienyvroknt  moult  irijiement^  a  lafaqon  de  leur^ 
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BOOKILjUgfj^  get  drunk  in  great  fadnefs^  after  the 
^'  *'  '^^wHinnir  iffheir  country.  In  the  time  of  Henry 
(be  Second,  and  for  ages  afterwards,  the  great 
haJ^s  of  the  cables,  or  principal  mauor-houfes, 
iji  which  the  nobility  and  gentry  refided,  were 
croudcd  witji  vaft  numbers  of  their  vaflkls  and 
tenaota,  whp  wcr«  daily  fed  at  their  coft ;  and, 
in  order  to  jfgpply  the  couftant  plenty  required 
for  fugh  prpfufe  hofpitality,  they  kept  in  their 
bafids  large  demefnes,  which  were  cultivated 
$y  the^jr  villeins;  and  received  their  rents,  not 
ip  moii^y,  but  in  divers  kijads  of  provifions,  ^ 
£r<M)ci  many  of  thofe  farmers  to  whom  they  had 
gran.ted  freehold  lands,  adjacent  to  their  feats. 
Thi^  >vay  of  livii;)g,  ftill  more  thjn  the  feudal 
obligations^  attached  the  vaflals  to  their  lords, 
and  enabled  thefe  to  become  forniidable  to  the 
power  of  the  crowq-  When  the  weather  per- 
initted  it,  the  chace  drew  together  all  the 
peighbouriog  gentry ;  nor  was  it  difficult,  in 
fuch  meetings,  to  form  or  put  into  adion 
thofe  faftious  confederacies,  to  which  the  genius 
^    ^  of  tbe  people  was  ftrongly  inclined.     It  muft 

be  obferved,  that  to  be  ikilful  in  ^he  arts  of 
hunting. and  hawking,  was  anciently  efteemed 
oae  of  the  requifite  qualifications  for  chivalry, 
and  preferred  to  all  other  knowledge.  The 
JLombard  laws  and  the.  capitularies  forbad  a 
gentleman  to  fell  bis  fword,  or  his  hawk^ 
fBven  for  the  payment  of  his  ranfom.  This 
fort  of  chace,  which  was  a  diftinguifliing  pri« 
vilegeof  the  nobles,  delighted  them  the  rnore^ 
•as  the  ladies  took  part  in  ir>  and  appear  to 
.       .  '  have- 
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have  made  it  thdir  principal  amufement.  TheBOdKifc 
high  and  romantic  gallantry,  which  prevailed  ' 
in  thofe  times,  muft  have  given  the  fair  fex 
luch  ideas  of  themfelves,  as  were  much  above 
the  charafter  of  mere  good  houfewives,  though 
moft  of  their  time  was  employed  in  houfehold 
cares.  And,  from  what  we  read  of  fome . 
ladies  in  the  twelfth  and  thirteenth  centuries, 
there  is  reafon  to  believe,  that  their  minds 
were  elevated  by  thofe  ideas  to  a  more  than 
ordinary  pitch  of  greatnefs.  It  is  likewiie  pro- 
bable, that  the  imitation  of  royal  ftate,  which 
the  great  barons  kept  up  in  the  eftablifliment 
of  their  houfeholds,  and  the  whole  manner  of 
living  at  their  habitations  in  the  country,  not 
only  drew  to  them  the  reverence  of  the  peo* 
pie,  but  fb  raifed  their  thoughts  of  their  own 
dignity,  that  it  was  difficult  for  them,  in  their 
attendance  on  the  king,  to  confider  themfelves 
as  his  fubje£ls,  and  much  more  to  defcend  tO 
any  fervile  obedience. 

Some  of  the  nobles  in  the  age  of  which  I 
write,  and  efpeciallythe  bifliops,  whte  mag^ 
nificent    buil4eFS.     Giraldus    Cambrcrifis   in- 
forms  us,    that    Henry  de   Blois,    biftiop    of ^9:^^"** 
Winchefter  and  brother  to  king  Stephen,  had^gpi^^J^^^ 
during  the  anarchy  of  thofe  times,  prefumedtaneorumia 
to  pull  down^  the  royal  palace  of  Winchefter,  ^^°ffj^^^ 
which  was  not  inferior  to  that  of  London,  either 
in  the  extent  or  quality  of  the  buildings,  be-  \ 

Caufe  it  ftood  too  near  his  church ;  and,  that  .  \ 

tiothing  might  be  wanting  to  compleat  this 
t)ffence  againft  the  majefty^f  the  crown, .  even 
-         '  ventured 
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II.  ventured  to  Carry  ofF  and  employ  the  materials 
^in  erefting  a  fine  palace  for  himself  and  his 
,   fucceflbrs  in. another  part  of  that  city..    The 
iam^  author  fpeaks  of  other  works  of.  this  pre- 
late, for  the  embellilhment  of  his  feats,  which 
appeared  to  exceed  the  power  of  kings  them- 
felves;    particularly  vaft    ponds,    fupplied   by 
axjuedufts,    carried   on  with    much    difficulty 
and  cxpence,    or  by  waters  brought  through 
various  windings,  and  from  a  great  diftan.ce, 
under  ground.     He  had  likewife  menageries  of 
birds  and  hearts  from  all  parts  of  the  world ;  a 
kind  of  magnificence  which  he  feeras  to  have 
taken  from  his  uncle,  king  Henry  the  Firft, 
I,.y,dcH.I.who  (as; William  of  Malmibury  tells  us)  had 
*'-9^*  an    enclofure    in   his    palace   of  Woodttock, 

where  he  kept  a  variety  of  rare  animals,  pre- 
fented  to  him  by  foreign  kings,  at  his  own 
earneft  requeft ;  among  which,  lipns,  leopards, 
j^  lynxes,   camels,    and    a  porcupine,    are  men- 

tioned by  that  hiftorian.  He  alfo  defcribes 
two  very  fpacious  and  beautiful  caftles,  erefted, 
at  an  immenfe  charge,  in  the  reign  of  king 
Stephen,  by  Roger  bi(hop  of  Salilbury ;  the 
ftones  of  which  were  fo  clofely  and  fo  artfully 
joined  together,  that  they  feemed  to  be  all  one 
folid  rock.        '  ' 

By  many  evidences  it  appears,  that  a  luxury 

•  '    -         in  apparel  was  very  general  among  the  nobles 

SceSpclman's  and  gentry  of  that  age.     Even  the  nuns  were 

vd"il*^''    I  P^^  ^^^  from  it,  as  may  be  inferred  from  a 

'    '  '    '  canon  of  the  legatine  fynod  at  Weftminfter,  in 

the  year  eleven   hundred    and   thirty-eight, 

which 


'  OF  KING   HENRY  n.  303!^ 

which,  under  pain  of  ah  anathenaa,    forbids  B.QOK  If^ 
them  to  ufe  the  parti-coloured  fables,  called  in        ^ 
French  petit  gris^  martin,  ermine,  and  beaver      .   ..     . 
Ikins,  or  golden  rings ;  or  to  curl  or  curioufly 
fet  their  hair.     William  of  Poiftou  takes  no*  Vid.  Piftar, 
tice,  that  the  Englifh  women  in  this  time,  viz.^^-.  ^^^* 
10  the  reign  of  William  the  Conqueror,  excel-    "«*>P-^''' 
led  in  embroidery ;  and  tells  us,  that  the  gar- 
ments of  thofe  Englilh  noblemen  whom  that 
prince  carried  over  with  him  into  Normandy, 
in  the  firft   year  of  his  reign,  were  richly  in- 
woven   and    incrufted   with .  gold.      He  fays 
alio,  that  among  the  men  of  that  nation  thero 
were  good  artificers  of  all  forts ;  that  Germans^ 
or  Dutchmen,  very  Ikilful   in  all   the  finer 
manufactures,  were  ufed  to  fettle  among  them  ; 
and  that  foreign  manufactures  were  imported 
from  the  moft  diftant  countries  by  merchants 
trading    to   England.      As    one    can   hardly 
imagine  that  this  writer,  who  came  over  with 
the  duke  of  Normandy,  was   partial  to  thd       ""  *      * 
Englifli,    I  think  this  account  of  their  opu* 
lence,   commerce,    and    induftry,    which   he    • 
gives  us  as   an  eye-witnefs,    is  of  no  fmall 
weight*      Neverthelefs,   as    we    are  told  by 
William  of  Malmfbury,  in  a  paffage  I  have 
cited  before,  that  the  garments  of  the  Englilh^ 
before  their  intermixture  with  the  Noroians^ 
were  generally  plain,  I  prefome  that  the  em- 
broidery, and  other  fine  mahufaClures,  fpoken 
©f  by  William  of  Poidlou,    were  only  worn  by 
the.  nobility  of  the  firft  rank.     But  it  appears^ 
that>  in  the  times  of  Henry  the  Seeped,  the 
4    '   ;  whole 
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BOOK  IL  vi^lc  gentry  of  England,  having  adppted  the 
£gi(hions  of  the  Normans,  were  as  magnificent 
-  ^... ,  in  their  drcfs  as  their  fortunes  could  bear.  And 
p.  682.  fub  wc  ^re  infornicd  by  Ordericus  Vitalis|  that, 
ann^  1089*  dipring  the  reign  of  William  Rufus,  the  mode 
of  apparel  was  changed,  not  only  in  England, 
but  all  the  weftern  parts  of  Europe;  fo  that, 
inftcad  of  clofe  coats,  which  had  been  ufed  till 
that  time,  as  moft  commodious  for  exercife 
and  a  military  life,  trailing  garments  with  long 
fieeve^y  after  the  manner  of  the  Afiaticks,  were 
iini?erfally  worn.  The  men  alfo  were  very 
nice  in  curling  and  dividing  their  hair,  which 
cm  the  fore  part  of  their  heads  they  fuffered  to 
grow  very  Jong,  but  cut  fhort  behind.  The 
Mtraordinary  fervour  of  zeal  expreffed  by  An- 
fckn,  and  other,  churchmen  of  that  age, 
^gainft  this  fafhion^  feems  ridiculous ;  but  we 
fiftd  from  the  words  of  the  above-mentioned 
V.  OrdAVit.  hiitoriaflfr,  that  they  combined  it  with  the 
m  upr .  .^^^  ^  ^^^  afFe£led  effeminacy,  and  fuppofed  it 
to  indicate  a  difpofition  to  an  unnatural  vice, 
^iiich  was  very  prevalent  in  thofe  times.  The 
g«od  prelate,  whafe  piety  was  fo  much  fcan« 
doited  at  it,  would  have  done  well  to  con«* 
fider>  liow  much  more  the  celibacy  to  which 
he  forced  the  clergy,  and  the  number  of  mo^ 
nafteries  in  this  kingdom,  might  contribute  to 
inere^  that  abocr^inable  wickednefs,  than,  any 
fttode  of  drefs«  And  indeed  we  are  told  that 
his  preaching  prevailed  with  the  Englifh  to 
tut  their  hak,  but  could,  not  reform  their 
mdraK 

I  find 
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1  find  no  grounds  upon  which  I  can  fofmBdOit  ii> 
kny  eftimate  of  the  number  of  people  in  Eng-^ 
Jand,  during  the  reign  of  King  Henry  the 
Second,  One  cannot  judge  of  it  by  the  num- 
ber of  inhabitants  in  the  capital ;  becaufe,  from 
the  manners  and  policy  of  the  times,  the  peo-^ 
pie  lived  more  difperfed  than  they  ufually  do 
in  thefe  times.  The  king's  court  was  not 
fixed;  and  every  diftridt  had  a  leffer  court  of 
its  own,  in  the  caftleof  an  earl  or  great  baron} 
which  rendered  the  country  more  populous^ 
in  proportion  to  the  metropolis  of  other  prin-* 
cipal  cities,  than  it  is  at  prefent,  .It  general  ic 
may  be  faid,  that  the  poiice  then  cftabli/hed^ 
which  forced  the  common  people  iiito  an  order* 
ly  way  of  living,  and  the  hardy  and  healthy 
education  given  to  perfons  of  both  fexes, 
muft  have  been  greatly  conducive  to  propaga* 
tion.  ■■'  ' 

Sir  Henry  Spelmaia  obferves,  from  the  lef-  v.  Gioft 
fer  Domefday-book,  that  in  all  the  county  of  I^cimesday* 
Norfolk,  which  is  above  fifty  miles  in  lengthj 
and  about  thirty  in  breadth,  there  were^  at 
the  time  when  that  regifter  was  compiled,  but 
fixty-fix  lords  of  manors,  wh6  had  the  proper-* 
ty  of  the  foil.  Under  thefe  all  the  reft  of  the 
free  inhabitants  of  that  province-  held  by  fub- 
infeudation ;  nor  was  the  proportion  much 
greater  in  other  jjaits  of  the  kingdom;  But^ 
during  the  reigns  of  Henry  the  Firft  and  his 
two  next  fuccelfojfs,  property  became  more  di* 
vided,  and  the  number  of  landholders  in  chief 
was  confiderably  a^ugmented:.  vet  it  appears 
Vol.  111.  X  "  from 
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BOOK  II.  from  Dugdale's- Baronage,  that,  till  long  after 

'^'""'"''^      ^  the  death  of  Henry  the  Second,  the  earls  and 

barons  were  pofleiled  of  vaft  eltates ;,  and  the 

far  greater  part  of  all  the  lands  of  England  was 

held  by  thena  in  demefne,  or  under  them  by 

mefne  tenants.     Of  the  exad:  number  of  the 

peerage  in  Henry  the  Second's  reign  I  find  no 

See  Tides  of  accouut.     But  Mr.  Selden  has  (hewn  from  the 

honor,  par.    ^\q^^  ^q\\^  ^f  the  forty-feventh  year  of  Henry 

'  ^*  ^*        the  Third,  that  a  hundred  and  thirty  temporal, 

with  fifty  fpiritual  barons,  were  fumraoned  by 

that  king  to  perform  the  military  ferviee  due 

by  their  tenures.     And  it  appears  by  a  record, 

that  in  the  thirty-fifth    year  of  Edward  the 

Sec  the  Par-  Firft,  eighty-fix  temporal  barons,  twenty  bi- 

Hmor"**^     (hops,  and  forty -eight  abbots,  were  fummoned 

vol.  I.  p.  15 1,  to  a  parliament  convened  ^t  Carlifle. 

. .  I  fliall  conclude  this  account  of  the  civil  and 
political  ftate  of  the  kingdom,  during  the 
times  of  which  I  write,  with  two  rfemarks; 
firft,  that  the  privileges  granted,  or  confirmed 
to  the  nation,  within  that  period,  though 
pften  violated  by  our  kings,  were  perpetually 
reclaimed,  and  reftored,  from  time  to  time, 
by  new  confirmations,  the  laft  of  which  was 
tie  bill  of  rights,  that  great  compendium  of 
our  ancient,' conftitutional  liberties,  the  glory 
-  pf  this,  and  the  envy  of  every  other  ftate: 
Secondly,  that,  for  fome  ages  after  the  fettle- 
'  rnent  of  our  government  by  King  Henry  the 
Firft,  the  high  fpirit  of  the  nobles,  and  the  fe- 
rocity of  the  people,  were  ftronger  fences  to 
both  againft  oppreffion  and  tyranny,  than  laws 

or 
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or  charters ;  but,  at  the  fame  time,  had  fuch  a^QOKiL 
tendency  to  difturb  the  tranquillity  and  order        '       ' 
of  fociety,  that  thefc  could  hardly  be  preferve'd, 
even  in  the  reigns  of  good  princes,  without 
fome  fuch  exertions  of  the  royal  authority  as 
approached  too  near  to  an  illegal  and  arbitrary 
power.     But  in  later  times,  as  the  temper  of 
the  nation  grew  milder,  the  fame  rigour  in 
government  was  no  longer  requifite,  or  fit  to 
be  ufed ;  and  liberty  ceafing  to  border  upon 
anarchy,  the   regal  part  of  our  conftitution 
could,,  with  fafety  to  the  publick,   be  fet  at 
ftill  a  further  diftance  from  abfolute  monarchy. 
In  the  prefent   ftatc  of  our   whole  political 
fyftem  we, have  nothing  to  wifli,  but  that  the 
Ipirit  of  liberty  may  be  moderated  with  fuch 
difcretion,  and  fupported  with  fuch  firmnefs, 
as  that  we  may  never  again  find  it  neceffary  to 
leek  a  remedy  againft  anarchy  in  an  extenfion 
of  prerogative  ;  nor  yet  be  drawn  by  the  cor- 
ruption and  diflblutenefs  of  manners,  which 
too  naturally  attend  a  high  degree  of  politcnefs, 
to  relax  the  ancient  Britifh  vigour  and  dignity 
of  mind^  which  hitherto  neither  violence  has 
been  able  to  fubdue,  nor  prolperity  to  enervate. 
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PAGE  13.    who  remained  in  the  monafiery  of  BO  OKU. 
BourgdieUy  in  Berry.  ^       w     ^ 

This  convent  is  called,  by  the  hiftorians  of  thofe 
times,  Monajierium  Dolenfe\  znA  pope  Alexander's 
letters  from  thence  arc  dated  apud  Delum,  becaufe  it 
was  founded  by  the  lords  of  Deals.   A  caftle  adjacent  v.  Boulanvil- 
tp  it  is,  for  the  fame  reafon,  called  Caftrum  Dolenfe.  f^^^^^^l  ^f ^^ 
It  muft  not  be  confounded  with  Dole  in  Franche  p.  201. 
Compter 

P.  21.  Nay  even  thefe  biographers  themfelves  acknow- 
ledge^ that  one  reafon  which  induced  Henry  to  pro- 
mote  him  to  Canterbury^  waSy  becaufe  he  hoped,  that^ 
by  his  means ^  he  fhouid  manage  ecclejiafticaly  as  wpll 
as  fecular  affair s^  to  his  ownfatisfaStion. 
This   is   confirmed   by   Fitftephen,     another    ofv.  Stcphan. 
Becket's  hiftorians,  in  the  following  words :  "  Sta- ^'^  ^"^  ^- ^' 
"  tuit  ergo  rex  Anglia  canceliarium  fuum  in  archi- 
**  cpifcopatum  promovere,  intuitu  meritorum  per- 
X  2  .   '  *•  fonse. 
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BOOKII.  •«  fonsB,  conjidens^  quod  Jibi  ad placilum  et  nutum,  ut 
'^  **  cancellarius  feceraty  archiepifcopus  obfequeratur.^^ 

?•  38.  I'he)  did  not  deny  the  words  which  were  laid  to 

their  charge;  but  alledgedy   that  they  were  fpoken 

when  their  minds  were,  heated  and  difordered  with 

wine. 

V.  G.  Cam-       Giraldus   Cambrenfis,   from  whom  I  relate  this 

fex  e'  ffco^!"^  particular,  tells   us,  that  one  of  the  company  faid 

coetaneor.  in    to  Hcnry,  *'  Perhaps  we  did  fay  the  words  we  are 

Angi.  lacra,     ct  charged  with ;  an4  we  Jhould  have  faid  ftill  worfe^ 

par.  11.  p.  417.  jj  ^  ^^^  ^^.^^  ^^^  ;^f?ir /j?;7^^  «j/'    'As   Plutarch 

afcribes  the  very  fame  anfwer  to  fome  iubjefts  of 
Pyrrhus/  in  his  Life  of  that  prince,  I  rather 
.  fuppofe,  that  this  hiftorian  applied  the  expreflion 
he  foiind  in  that  author  to  a  fimilar  cafe,  than  that 
it  was  ufed  in  this  inftance.  But,  as  it  is  certain  he 
yvas  far  from  being  difpofed  to  invent  any  fiftion  to 
King  ilcnry^s  advantage,  I  make  mJ  queftion  that 
this  ftory  is  true  in  the  main;  to  wit,  that  fome 
perfon^,  /ictiifed  before  that  monarch  of  having 
talked  of  him  too  freely  over  their  cups,  pleaded 
their  ebriety  in  excufe  of  it,  and  were  generouQy 
forgiven.  It  is  'oblervable,  that  Giraldus  particu- 
larly mentions  the  bifhop  of  Worcefter,  as  impli- 
cated in  this  affair  ;  a  prelate  whofe  name  he  would 
hardly  have  made  ufe  of,  without  good  authority, 
upon  fuch  an  occafion. 

Another  remarkable  inftance  of  Henry*s  clemency 
and  good-nature  towards  the  fame  prelate  is  given 
P.  64, 65.  by  Fitftephen.  He  tells  us,  that  the  bifhop,  who 
was  fon  to  Robert  earl  of  Gloceft^er,  and  had  been 
bred  up  with  the  King  under  his  father's  tuition, 
reproached  that  monarch,  in  an  angry  cohverfation 
between  them,  with  having  afted  unkindly  towards 
his  brothers  and  himfelf,  which  was  an  ill  requital 
of  the  great  fervices  done  by  that  nobleman  to  him 

and 
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and  his  family,  and  alfo  with  detaining  jhe  rcvenwesBOOl^  IL 
of  the  church.     Thefe   complaints  being  made  in*"     *       '• 
the  hearing  of  many  perfons,  with  great  freedom  and 
iharpnefs,  a  knight  of  Aquitaine,  vvho.  w^s  prcferit» 
and  did  not  know  the  bifliop,  enquired,   who  it  was  . 
that  fpoke  to  the  king  in  fuch  a  manner  ? .  And  b^jing 
told,    he  made  anfwer,  that  it  was  bappy  for  tke 
king  the  man  was  a  priejl  \  for  had  be  b$en  ajoldier^ 
he  would  not  bave  left  that  prince  two  acres  of  land* 
Whereupon  another  of  the  court,  thinking  to  re-  * 
commend  himfelf  by  it  to  Henry^  chid  «nd  threat- 
eijcd,  the  bilhop.     But  the  king  took  his  part,  and 
feverely    r^rimanded    the    officion?    zeal    of   (he 
courtier. 

f .  40.  The  king^s  good-humour  feems  indeed  to  have 
been  fometimes  too  playful  in  the  eye  of  the  public. 
Of  this  Fitftephen  has  given  us  ^n  extraordinary  v.  Stcphan. 
inftance.  .  He  tells  us,  that  one  day,  as  the  kingj?^]^!^*^^^"^^* 
and  Becket,  his  chancellor,  were  riding  togetherfis,p.  16, 17. 
through  the  ftreets  of  London,  in  cold  and  ftormy 
weather,  the  king  faw  coming  towards  them  a 
poor  old  man  in  a  thin  coat  worn  to  tatters. 
Would  it  not  be  a  great  charity  (faid  he  to  the 
,  cliancellor)  to  give  this  naked  wretch,  who  is  fo 
needy  and  infirm,  a  good  warm  cloak?  Certainly, 
anfwerfcd  that  minifter,  and  yqu  do  the  duty  of  a 
king  in  turning  your  eyes  and  thoughts  to  fuch 
pbjefts.  While  they  were  thus  talking,  the  man 
Ci^nae  near  -,  the  king  a/ked  him,  if  he  wifiied  to 
have  a  good  cloak  ?  and,  turning  to  the  chancellor, 
faid ;  Tou  floall  have  the  merit  of  this  good  deed  of 
charity:  then  fud4enly  laying;  hold  on  a  fine,  new 
jfcariet  cloak  lined  with  furr,  which  Becket  had  on, 
he  tried  to  pull  it  from  him,  and  after  fome 
ftruggle,  in  which  they  had  both  like  to  have  fallen 
from  their  horfcs,  prevailed.    The  poor  man  had 

X  4  the  . 
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BOOK  IT.  the  cloak;  and  the  courtiers  laughed,  like  good  cour* 
'  ^     -  tiers^  at  the  pleafantry  of  the  king, 

P.  44.  Before  ker  death i  Jhe  retired  to  the  nunnery 
€f  Godjiow^  near  O^ford^  and  there  Jhe  died — - 
Henry  •  bejlowed  large  revenues  on  the  convent^ 
&c. 

In  the  Diflertation  concerning  Fair  Rofamond, 
annexed  to  the -fifth  volume  of  Rapin's  Hiftory  of 
England,   tranflated    by   Mr.    Tindal,    fourth  edi- 
tion, the  authority  of  Nicholas  Trivet  is  quoted  to 
prove,  that  the  nunnery  of  Godftow  was  founded 
by  King  John.     But   that  it  was  founded  in  the 
reign   of  King    Stephen,    and   that    the  .body   of 
Rofamond  was  dcpofited  there  during  the  life  of  her 
lover.  King  Henry  the  Second,  appears  undeniably 
from   feveral  records,  that  are  publilhed  by  Dug- 
dale,  in  the  firft  volume  of  his  Monafticon,  and  in 
V.  Monaft.     the  additions  to  it  annexed  to  the  fecond.     Another 
licr'r2^  Ad-    i^ift^ke,  made  in  the  Diflertation  abovementioned, 
ditamenr.  ad    IS  the  fuppofing  that  the  bifhop  of  Lincoln,  who 
t.  i,  ii.  p.  884...  Qj.^gj.g^l  the  body  of  Rofamond  to  be  removed  out 
of  the  church,  was  the  famous  Grofteft,  who  held 
•  that  fee  under  Henry  the  Third ;  whereas  it  was 
done  in  the  reign  of  Richard  the  Firft,  anno  dom. 
.  ixf^iy   by  Hugh,  biftiop  of  Lincoln;  as  we  are  in- 
formed by  Roger  de  Hoveden,  who  lived  at  that 
'  V.  Hoveden,    time.     There  is  in  the  Monafticon  a  fragment  froai 
L^fubann'''  ^cland,    which    fays:    "  Rolamonde's    Tombc   at 
1191.  ann.    '  "  Godcftowc  Nunncry  was  taken  up  a  late:  it  is  a 
parspofter.   ,  a  ftone   with   this   infcription    Tumba    Rofemunda. 
**  Her  bones  were  clofed  in  lede,  and  withyri  that, 
•«  bones  were  clofed  yn  letter  [leather]  :  ivhen  it  was 
"  opened  there  was  a  zery  fuoete  fmell  came  out  of 
it:' 


«  it  '* 


?-5«- 
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P.  58.  A  late  ingenious  French  writer  has  vefy  Jujily  BOOK  IL 
cbfervedj  that  wearing  fuch  enfigns  on  their  jhieldsy ' 
and  appropriating  them  to  diftingiiijio  particular  fa- 
milies y  could  not  have  been  the  general  praBice  in 
'  Europe  till  after  the  death  of  fVilliam  the  Conqueror: 
'  f^^j  if  i^  had,  his  fon  Robert  muft  have  known  him 
by  his  armour y  and  could  not  have  ignorantly  thrown 
him  to,  the  ground,  as  hath  been  related  in  the  book 
prefixed  to  this  hijlory. 

To  this  obfervation  I  will  add,  that  the  laborious 
Herald,  Mr.  Sandford,  fays,  in  his  Genealogical 
Hiftory  of  the  Kings  and  Queens  of  England,  that 
*'  Gules  2  Lions  pajfant  regardant  or  are  the  arms 
**  affigned  to  William  the  Conqueror,  as  alfo  to 
♦^  Robert  duke  of  Normandy,  King  William  the 
*'  Second,  and  King  Henry  the  Firft,  derived  (as 
**  tradition  tells  us)  hereditarily  from  RoUo,  the  Srft 
*'  duke  of  Normandy  ;  who  is  faid  to  have  borne  ia 
'*  hrs  efcochcon  or  fliield  the  fame  charge,  afFeft- 
**  ing,  as  feveral  other  Norman  princes  did,  that 
**  Sovereign  beaft,  the  lion^^  But  then  he  adds, 
^  I  term  thefe  arms  attributed  or  affigned,  becaufe  I 
^^  cannot  find,  either  by  monuments,  coins,  fcals,  or 
♦^  any  contemporary  author,  that  fuch  were  in  ufc 
f^  with  thefe  feveral  princes ;  but  that  following  ages 
**  did  afllgn  or  fix  them  upon  the  Norman  line,  to 
f  diftinguifh  it  from  the  fucceeding  Plantagenets, 
"  that  did  bear  Gules  3  Lions  pajfant  regardant  or 
'f  (King  Henry  the  Second,  the  firft  of  that  race, 
•*  adding  to  the  Norman  arms  the  lion  of  Aquitaintf 
?f  of  the  fame  metal,  in  a  field  of  that  colour,  in 
♦*  the  right  of  Eleanor  his  wife,  heir  of  that  coun- 
••  try)  and  for  this  caufe  are  they  painted  for  the 
"  conqueror,  upon  the  tomb  of  Queen  Elizabeth, 
f«  in  Henry  the  Seventh's  chapel  at  Weftminfter, 
«^  impaled  with  thofe  of  Queen  Maud  of  Flanders 
f*  his  wife;  arms  attributed  to  the  forcfters  and 
'    ^  "  firft 
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BOOK  II.".  fir  a  earls  of  Flanders  to  the  time  of  Robert  the 

"^       ^ ^"  Frifon:    and  the  arms  alfo  of  King  Henry  the 

**  Firft,  impaling  them  of  Queen  Maud  of  Scotland : 
•*  when  indeed  impalements  were  not  known  before  the 
**  time  of  Henry  the  Thirds  iffofoon  5  as  I  (hall  prove 
"  in  its  proper  place."  Yet  the  famt  author  ftiews, 
that  devices  were  ufed  in  the  time  of  the  conqueror, 
but  taken  tip  and  laid  down  at  pleafure.  And  fays, 
*'  *37j  probable  the  reafon  why  the  Jhields  of  that  age 
/'  were  left  blanks^  or  of  onefimple  colour  or  metal,  was 
*^  to  receive  the  imprefs  of  every  fancy,  that  eitb^ 
•*  pleafed  the  bearer  or  the  painter'^ 

P.  71,  72.  ^his  feems  to  have  been  the  confiant  fup^ 

■  *    port  of  the  Navy :  but  upon  extraordinary  occqfions 

danegeld  was  levied  ;  and^  although  at  the  end  of 

that  century  the  name  was  l,oJl^  a  iike.provjfion  was 

cften  made^  in  every  age^  by  our  parliaments,  for 

the  defence  of  the  Uritifb  feas  and  fecurity  of  the 

ki?:^dom» 

,    Rot.    Pari.    45  Edw.  III.    the   commons   pray, 

that  the  franchifes  of  the  fea  towns  and  havens  may  be 

allowed  to  them  as  heretofore  \  and  fay,  that  by  default 

thereof  the  navy  of  England  is  much  decayed,^*  &c. 

Thck  franchifes    were,    the    being  difcharged   of 

.  armies  and  defence   at   land,    and   of  all   fubfidics" 

granted  in  parliament.     But  Mr.,  St.  John,  in  his 

kcond    day's   argument   for   (hip-money,    obferves,  ' 

t!:at  thefe    were  for   ordinary    fervice  :    bidage  and 

V.  Braaon,  .  danegeld    for    extraordinary.       Brafton     fpeaks    of 

i-»  p-37-      jbidages  as  not  being  feudal  dues,   but  among  thofe 

.  grants  tlut  were  de  liecejfitate  et  ex  c^mmuni  confenju 

.  totius  regni  introdii^a.    Danegeld  was  a  hidage,  being 

See  Fartefcue  \^^^  wi^ov,  hidcs  of  land.     Fortcfcue  fays,  that  iu  his 

amUimueci     time  (under  iienry  the  Sixth  and  Edward  the  Fp^rth) 

Monarchy,     ^[^q  Wix\^  had  the  fubfidy  of  tonnage  and  poundage 

p.  44.  c.  6*  ^^^ 
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for  the  keeping  of  the  fea,  and  that  it  ought  io  be^OOK  ll. 
applied  to  no  other  purpofe.  *       v— — ^ 

P.  83.  A  knight* S' fee  feems  to  have  been  ufually  com^ 
pofed  in  thofe  days  of  two  bides  of  land,  cr  of  two 
hides  and  a  half. 

Sir  Henry  Spclman  fays,    *'  that  the  Normans  Treatif?  on 
*«.  changed  the  name  of  a  hide  of  land,  and  called  ^,^"'^*  *?^ '^'^^ . 
•^  It  carue^    3,  ploughland;    and,   as   it  feemech,  in 
•^  ercding   and    laying    forth    their    knights-fees, 
**  affigned  ordinarily  two  carues  or  ploughlands  to  a 
^^  knight's  fee.     For  'tis  noted  out   of  the   Black 
5'  regifter  of  St»  Edmond'sbury,  that  William  the 
*'  Conqueror  gave   to  Baldwin,  then  abbot  there, 
•*  eighty  ploughlands,  from  which  he  might  confti- 
**  tute  forty  knighrs-fees,  oSloginta  carucatas  terra, 
*^  undefeodaret  quadraginta  milites.^*     But  it  appears  v.  MadoK 
from  the  rolls  in  the  reign  of  Henry  the  Second,  |j^^}J^^  ^^"^ 
that  two  knights  held  five  hides  of  the  bifliop  of  p.  400. 
Chichefter  for  two  knights-fees,  and  ten  hides  had 
been  taken  from  the  demefne  of  that  fee,  to  enfeoflF 
four  knights,  foon  after  the  Norman  conqueft.     By 
xhe  Red  Book  of  the  Exchequer  it  appears,  that  in 
Henry  the  Second's  reign  a  diftinftion  was  made  be-  ' 
tween  knights-fees  of  the  old  and  of  the  new  feoff-- 
ment.     The  latter  were  thofe  that  had  been  granted  v.  Mag.  Rol 
after  the  death  of  Henry   the  Firft  ;  and  fome  ofj^^J^^^^- 
them,   being  fmaller  than   the   former,   paid   only  auxiiio  Mat^il- 
twelve  fhillings  for  fcutage,  when  the  former  paid  ^*  *^^i«  regis, 
twenty.     But  others  of  them  were  charged  at  the  Earl  of  War- 
fame  rate  to  thcfe  payments,  and  mud  therefore  have  ^^j^j J^  ^^ 
been  nearly  of  the  fame  value.     I  likewife  obferve  in  Albmcy. 
the  rolls,  that  fev^eral  barons,  who  had  fees  of  the  old 
feoffment,  were  alfo  pofieirors   of  fome  of  the  new 
feoffment',  and,  upon  the  whole,  I  fee  no  reafonto 
'believe^  that  a  difiinSi  and  infmor  order  of  barom 

was 
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BOOKIL  was  conftituted   by   thefe    tenures,    as  fonie  have 

thought. 

P.  83.  Sir  H.  Spelman  fays^  that  a  mefne  tenanty  who 
had  mere  than  a  Jingle  knighfs-feej  was  called  a 
vavalbr,  which,  be  thinks,  was  a  degree  above 
knights :  yet  we  generally  find  that  name  appied  to 
any  vajfal,  who  held  a  military  fief  of  a  tenant  in 
chief  of  the  crown. 

Many  proofs  might  be  given  of  this  from  books 
ZU&  records  of  that  age.  Mr.  Selden  fays,  in  his 
Titles  of  Honor,  part  II.  c.  v.  fed.  xvii.  "  There 
"  were  fvvo  kinds  of  knights-fees  (as  to  this 
**  day  alfo  there  are);  thofe  that  were  held  in  chief 
**  of  the  kingv  and  thofe  that  were  held  by  a 
*'  mefne  tenure,  called  alfo  ancienrly  vavafories. 
*•  Of  the  firft  kind  only,  thefe  baronies  (as  alfo  the 
•'  baronies  or  n  ^nors  ot  earls)  were  made;  and  they, 
*^  by  fiihinfeiid.:ticn  for  the  moft  part,  made  the 
"  fecond.  And  by  therr.felves  and  others  provided 
*'  at  their  own  charge,  or  by  their  tenants  (whom 
**  tlicy  made  by  fuch  fubinfeudation), .  they  per- 
*^  formed  the  fervices  reierved  by  the  king.  As, 
*'  if  the  king  g^ve  twenty  knights-fees  to  be  held 
**  in  chief,  or  lands  to  be  held  by  the  fervice  of 
*•  tv^enty  knights  cr  men  at  arms  (which  was  the 
•'  fame  kind  of  gift),  \i  the  patentee  infeofFed  others 
*•  of  part  to  be  held  under  him  ^for  example)  by 
**  the  fervice  of  fifteen  knights,  then  the  king  was 
**  ferved,  at  the  charge  of  his  baron  the  patentee, 
*'  wieh  live  knights  •,  and  the  other  fifteen  were 
**  fupplied  by  thofe  that  held  the  reft  by  mefne 
/*  tenures;  yec  {o,  that,  if  they  failed  in  their  fer- 
♦'  vice,  the  baron  was  to  pay  efcuage,  according 
•«  to  their  number,  to  the  king,  and  to  have  his 
*^  like  remedy  againtt  them.**  Concerning, efcuage 
much  is  faid  in  other  places  of  this  work  ;  but  I 

would 
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would  obferve  here,  that,  in  vifing  the  word  patsn-^O OK  IF. 
^ee,  Mr*  Selden  could  not  mean,  that,  in  the  rimes  ^       *       ^ 
when  this  military  policy  was  eftablifhcd,  thcr€  were 
any  barons   iy  patent,  but   it  is  fignificanc  of  the 
terms  on  which  the  lands  were  granted. 

P,  84.  But  tbefe  infiances  zvere  extraordinary ;  the  far 

greater  number  of  the  military  tenants  in  chief  having 

maty  fubvajfals. 

The  learned  Mr.  Juftice  Wright  has  wdl  obferv- 
cd,  in  his  Introdudlion  to  the  law  of  tenures,  that, 
fince  it  is  clear  that  fubinfeudations  were  warranted 
by  the  feudal  law, 'and  that  they  were  an  original 
and  neceflary  branch  of  the  feudal  policy  itlelf, 
the  doubt  whether  the  king's  tenants  had  a  liberty 
of  difpofmg  of  any  of  their  lands  to  hold  of  thcra- 
fclves  could  not  be  very  ancient :  and  he  argues 
ftrongly  to  ftiew,  that  the  firft  commencement  of  it 
was  not  earlier  than  the  time  of  Henry  the  Third, 
from  the  ftatute  34  Edw.  Ill,  cap.  15.  which  makes 
good  all  fuch  alienations  (or  fubinfeudations)  made 
by  thole  who  held  of  the  king's  ^reat  grandfather^ 
or  of  other  kings  before  him,  cxprefsly  faving  his 
prerogative  of  the  time  of  his  grandfather,  father, 
and  of  his  own  time. 

It  will  be  well  worth  the  reader's  while  to  fee  all 
that  is  faid  by  the  abovementioned  writer  concern- 
ing the  reftraint  laid  by  Magna  Charta,  c.  32.  on 
the  practice  of  alienating  fo  much  of  a  fief,  as  not 
to  leave  enough  for  the  performance  of  the  fervicc 
due  to  the  lord  from  his  vaffal,  and  afterwards  by 
the  ftatutes,  ^ia  empteres  terrarum^  and  De  pr^rc- 
gativa  regis.  I  will  only  obferve,  that,  though  the 
power  oi  fubinfeudation  feems  to  have  been  confo- 
fiant  to  the  original  policy  of  fiefs,f  without  any 
diiiiflflioa  between  thofe  who  held  of  the  king,  or 

.of 
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BOOK  II.  of  other  inferior  lords,  yet  the  limitation  of  it,  id 
*^  all  cafes,    within    the    bounds   prefcribed   in   thofc 

laws,  for  the  fecurity  of  th«  fervice  on  which  the 
tenure  was  founded,  appears  alfo  to  have  been  a 
neceflary  and.  inherent  condition  of  all  fuch  grants, 
the  departure  from  which,  if  not  checkt,  would 
have  been  finally  deftrudive  to  the  whole  feudal 
fyftctn. 

P*  86.  Buty  in  the  cafe  of  invajionsy  the  common  law 
of  the  land  continued  undoubtedly  to  oblige^  not  onfy 
thofc  tenants y  but  all  the  other  freeholders ^  to  affifi 
in  rebelling  and  driving  out  tjfc  invaders. 
The  limitation  exprefled  in  the  ftatute  of  i  Edw. 
III.  viz.  that  no  man  be  compelled  to  go  out  of  his  Jhire, 
but  where  neceffitj  warranteth^  and  fudden  coming  of 
Jlrange  enemies  into  the  realms  I  take  to  have  ^cn 
always  the  law  of  England.     The  ftatute  concludes 
with  a  reference  to  the  ancient  praftice  of  that  law. 
jind  then  it  fhall  be  done  as  hath  been  ufed  in  times  pafi 
for  the  defence  of  the  realm.     The  fir  ft  claufe  of  the 
fame  aft,  viz.     ^he   king  wills  that   no   man  from 
henceforth  fiall  be  charged  to  arm  himfclf  otherwife 
than  he  was  wont  in  the  time  of  his  progenitors^  kings 
of  Englandy  refers  alfo  to  ancient  ufage,  and  to  the 
.  aflife    of   arms   in   the   reign   of  King   Henry   the' 
Second,    which    is    again     referred    to    and    con- 
firmed by  the  ftatute  at  Winchefter  in  the  13  Edw. 
L  c.  vi. 

Ibid.  During  the  government  of  the  Saxons  {if  we  may 
heUeve  what  is  faid  by  the  comp'':i  j  ^  Ihme  laws 
afcribed  to  Edward  the  Co'^/.r'.'  j  :,-.:  :mlttia  rf 
every  county  was  ccirr:-- ::^f:  ';  •  -  <.';/;/  officer 
called  Hcretoch,  «e  -  :  j  £:->/.>/'  ?  ;/  office 
by  all  the  freeholder: y.  ;:i  ;_  Ji.kKi;.c  cr  county 
court* 
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.The  authority  of   that    coileftion  of  laws,    in  BOOK  IL 

which    this   paflfage   occurs,    I   think   indeed  very  ^       «       ' 

flight;  but  what  makes  me  believe,  that  the  com* 

piler  of  it  did  not  err  in  this  point,  is  its  agreement 

with  the  ancient  German  laws,  which  Sir  H.  Spel-  ^'  ^'o^- 

man  takes  notice  of,  and  kcms  on  that  account  to  hereVo.^ 

coniider  ii;  as  authentick.  cuns. 

Ibid.     Sir  H.  Spelman  fnppofeSy  tbat^  after  the  Nor- 
mans came  in,  this  command  devolved  (0  the  earL 
And  there  is  great  reafon  to  thinky  that  the  military 
power  of  every  county  was  principaUy  in  the  ecirl^ 
during  the  times  of  wh'uh  I  write,  though  it  was 
occafionally  exercifed  by  theffjeriff  or  vi [count. 
Spelman's  words  here  referred  to  are  in  his  Glot 
fary    under    Comes,     "    Quo    edoftus    excmplo 
*'  Gulielmus   I,    novi    utiquc    apud    Anglos  regni 
*'  fundamcnta   ponens,    commilitones  fuos  feodali- 
*'  bus  exornavit  dignitatibus,  forte  etiam   au^tiori- 
"  bus  quam  sevo  Saxonum.     Nam  cejjiffe  jam  vide^ 
**  tur  munus    Heretochi    comitatus   in    manu    i-^ius 
*'  comitis.^^     That    the  earJs   had   the   chief   com- 
mand of  the  militia  of  the  county  in  the  reign  of 
William   the   Firft,   and  till    after    the  deceafe  of 
Henry  the  .  Second,  appears,    I  think,  from   many 
clear  hittorical  proofs :  and  in  all  the  accounts  of 
thofc   times   I  meet   with    no  trace   of  any  officer 
eleSled  to  fuch  a  command. 

P.  87.  But,  whether  even  the  Sa^on  Heretoch  was  not 
fubordmate  to  the  earl  in  bis  military  funBions^ 
appears  to  me  very  doubtful. 

Several   reafons    induce   riie    to  this  doubt,  and  v.  fi.  \'i^tr- 
nmong  others  this  paffage  in  Florence  of  Worcefter,  ^^''^*'*^- ^^^^v 
f*  TaTia    geri    in  fuo  comitatu  Godwinus  graviter 
*'  ferens,  nimiaquc  commocus  ira,  de  toto  fuo.  comi- 
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BOOK  IL  <^  tatUy  fcilicet  dc  CantiS,  &c.  et  filius  ejus  primage* 
•        '  **-nitus  Swanus  ^^yr/(?,  &c.  akerque  filius  Haraldu^ 
**  de  fuOj  &c.    innumerMlem  congregavertmt  exer^ 
^'  turn.'*    From    hence    it   Ihould    icem,   that    the 
^  jpower  of  the  earls  over  the  military  force,  in  their 
icverai  counties,  was,  m  the  Saxon  times,  fuperior 
to  that  of  the  Heretoch  elefted  by  the  people.     Per- 
haps that  officer  was  no  more  than  lieutenant  under 
Titles  of        ii^g  ^2rl.     But   indeed  (to  ufe    the  words   of  the 
yaitiu  ^^     learned  Mr.  Selden)  *'  moft  parts  of  the  (late  of 
**  the  Saxon  government  are  fo  obfcure,  that  we 
"  can    fee   only   fteps   or    torn    reliques   of  them^ 
•*  rather  than  fo  much  as  might  give  a  full  fatif- 
"  fadtion."  '    ' 


Sec  Cotton's 


P.  90.  Archers  were  drawn  from  the  yeomanryy  and 
feem  to  have  ferved  on  foot^  as  attendants  on  the 
vajfals  who  held  by  knights-Jervice^  and  at  their 
charge  \  or^  fometimeSy  under  the  pay  and  at  th6 
charge  of  the  king* 

I  read  of  no  archers  on  horfeback  in  the  age  of 
which  I  write,  unlefs  they  were  comprehended  undef 
the  ttvm  fervienteSy  fomc  of  which  were  light  horle- 
men :    but  in    Eldward   the  Third's  reign   mention 
of"wcords  ^^  niade,  in  a  roll  of  parliament,  of  two  hundred 
in  the  Tower,  archcrs  on  horfeback  5  and,   in  the  feventh  year  of 
\n\^^^ii    ^^^^^^^  ^^^  Second,  the  biftiop  of  Norwich  offered 
7R.lh  *  ^   to  ferve  the  king  abroad  with   3000  men  at  arms, 
and  2500  zxch^xSy  well  horfed  and  appointed.     And 
when  Lionel  earl  of  Clarence  went  with  an  army 
into  Ireland,    he  carried   with   him    thither    many- 
archer;!?  on   horfeback,  whoft  pay   was   fix-pence  a 
man  per  diemy  the  Iquires  in  the  fame  army  being 
rated  at  one  fhilling  a  man  per  di'em^  the  knights  at 
two  (hillings,  and  the   bannerets  at   four  (hillings. 
There  were  likewife  fome  archers  at  four-pence  pef 
diem^  who,  I   prcfume,  ferved  on  foot.     The  carl 

of 
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of  Ormonde  had  under  him,  i>eGdes  his  knights  and  BOOK  II. 
fquircs,    twenty    bobiers    armed,    and    twenty    not  * 
Urmed;  the  pay  of  the  former  being  fix-pence  a 
piece  per  diem,  and  of  the  latter  four-pence.     Thefe 
toblers  were  Irifh  horfemen,  fo  called  bccaufe  they 
ferved  on  bobbies.     How  much  the  ftrcngth  of  the 
nation  was  then  thought  to  depend  on  the  fkill  and 
valour  of*  its  archers  appears  from  a  letter  of  the 
duke  of  Guelderland  to  King  Richard  the  Second^ 
in  which  he  ufes  this  expreflion,  "  The  tried  valour 
«  of  your  people,  and  the  Jharpnefs  of  their  viffari^ 
•*  ous  arrows,  have  fo  far  advanced  the  fame  of 
**  your    magnanimous    nation    above  any    of  the 
*^  Weft,  that  terror  and  dread  cannot  but  feize  your 
•^  adverfaries.*'    In   Henry  the   Sixth's  reign,    the  ibid.  p.  560, 
commons    granted .  to    the    king    twenty  tboufand^^^'^^ 
archers  for  half  a  year  in  his  fcrvice.     And  Fortefcuc 
fays,  in  his  treatife  of  abfolute  and  limited  monar- 
chy, written  in  the  reign  of  Edward  the  Fourth, 
that  the  might  of  the  realm  of  England  moft  fiandetb  C  i«. 
upon  archers^ 

P.  92.  Father  Daniel  obferves^  that  this  eftahlifh^ 
ment  faffed  from  the  demefne  of  the  kings  of  France 
into  thoje  of  bis  greatejl  vaffals,  the  dukes  of  Bur- 
gundy, the  dukes  of  Normandy,  and  feveral 
others. 

It  muft  not  from  hence  be  fuppofed  (as  it  has 
been  by  fome  writers)  that,  till  thefe  privileges 
were  granted  by  Louis  le  Gros,  none  had  been  en- 
joyed by  any  cities  in  France  or  Normandy.  Or- 
dericus  Vrtalis  takes  notice,  that,  in  the  year  eleven  l.  xL  p.  Sat, 
hundred  and  fix,  King  Henry  the  Ffrrt,  being  fa-  ^^^^f^^ 
vorably  received  by  the  citizens  of  Rouen,  reftored 
the  ancient  dignities  of  that  city.  **  Rex  fiquidem 
**  cum  duce  Rgtomagum  adiic,  et  a  civibus  fa- 
VpL.  UL  Y  *«  vorabilitcr 
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BOO  id  II,  *«  vorabiliter    acceptus    paternas    leges    renovai^it, 
^ ^— '  "  prijiinaf^ue  urbis  dignitates  reftauravit.^  The  fame 

Ibid       S8     ^^^^^^  ^^y^  ^^  ^^^  ^^^^  ^^"g»  ^^^^'^  ^^  ^  treaty  with 
fubamio^ioi.  his   brother,   the  duke  of  Normandy,  he  retained 
only    the   town    and    caftle  of  Dumfront  in  that 
.  dutchy,  bccaufe  he  had  promifed  the  citizens  upon 
oath,  that  he  would  never  feparate  them  from  his 
demefnes,  nor  change  their  laws  and  cujhms :  •*  Quia 
*'  Damfrontanis,  quando  ilium  intromiferunt>  jure- 
"  jurando  pepegerat,  quod  nunquam  eos  dc  manu 
*'  fua  projiceret,    nee  leges   eorum  vel  confuetudines 
"  mutaret.^^    Thefe  laws  and  cuflroms   muft   have 
been   privileges    granted    to  the   townfmen,  which 
others  did  not  enjoy  -,  as  they  were  fo  dcfirous  to 
prevent    their    being    changed.     1  he  enfrahchife- 
nients  oi  Jerfs  rn  towns,  aad  the  eftabliftiing  therein 
of  a  new  military  power  indcpendant  on  the  nobi- 
lity, were  indeed  innovations^  which  took  their  rife 
from  the  inftitutions  of  Louis  ^e  Gros,  and  camd 
from  France  inta  Normandy,  and  even  into  Eng- 
land.    Some  corporations,  which  did  not  before  exilt, 
might  be  alfo  created  at  that  time;  but  many  others;, 
I  prefume,  were  only  new-modelled.     This  feems  to 
have  been  the  cafe  of  the  city  of  Roue^  at  ftill  a 
later  period.     For  Duchefne  has  given  us  a  charter, 
which  direfts   in  what   manner    a  mayor  (hall  be 
elefted,  and  eftablilhes  other  regulations  for  the  go- 
vernment of  that  city,  but  with  a  reference  to  the 
conftitution  of  a  former  community  upon  a  different 
model.     It  is  without  date,  but  feems  to  br  from 
Philip  Auguftus,  by  fome  of  the  terms  therein  ufed, 
H.  Norm.       ^^  '^  Certain,  that  in  England  many  cities  and'  towns 
p.  1066.         were  bodies   corporate  and  communities   long    before 
the  alteration  introduced  into.Franc^  by  the  charte'rs 
of  Louis  le  Gros.        -  -        .    v 
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p.  94* .  But  tbefe  the  cdurfes  of  elder  times  were^OOKJU 
about  this  iime  much  altered;  and  the  king  for  tbe""       "    "^^ 
fnoft  part  was  fuppUed  in  his  wars  by  contraff  with 
the  nobility  and  gentry^  to  ferve  him  with  fo  many 
menj  and  fo  longi  and  at  f$(cb  a  rat e^  as  he  ^  and 
they  by  indenture  accorded* 

Sir  Robert  Cotton  feems  to  date  this  alteration 
from  the  reign  of  Richard  the  Second;  but  wc  find, See  Gpttpn^is 
jby  the  records  of  parKamenrt,  that,  in' the  thirteenth  *^"f|^™^^^^^ 
year  6f  Edward   the   Third*  feven  thoufand  four  in  the  Tower, 
hundred   men  at  arms^^   two  hundred   archers  .on  P- "-jjj 
horfeback,    and   two   thoufand  halbercerSj  w^r^  y^/ ^^    '     ' 
fut  by  certain  nobles  of  the  counties  of  Toirk^  Notting- 
ham, Derby,  Lancafterj  and  Cuthberlmd,  by  partictf^^ 
hr  rate.' 

Ibid.  Indeed  the  practice  'varied  much  in  different  ages ; 
though  it  is  plain,  from  our  law-books,  thai  the 
principle  of  knight -fervice,  due,  by  the  nature  of  the 
feudal  policy,  from  all  the  poffeffors  of  military 
tenures,  remained  much  the  fame,  from  the  reign  of 
William  the  Firft  to  that  of  Henry  the  Seventh ; 
nay,  even  till  Charles  the  Second  aboUfhed  tbofi 
tenures. 

Among  the  variations  from  th^  cuftom  of  the  ait- 
pient  feudal  tenures  we  may  reckoA  a  claufe  in  a 
ftatute  of  the  eighteenth  of  Edward  the  Third^ 
which  fays,  that  men  of  arms,  hoblers,  and  archers, 
fhofen  to  go  in  the  king*s  fervice  out  of  England^ 
ihall  be  at  the  king's  wages,  from  the  day  that  they 
depart  out  of  the  counties  where  they  were  chofen^ 
till .  they  return.  TheftS,  I  apprehend,  were  not 
xncn  who  ferved  on  the  ancient  plan,  according  tq 
the  duty  of  their  tenures,  but  were  raifed  by  the 
new  praftice  of  agreements  and  covenants  betweeij 
the*  king  and   his   barons,  or  tenants   in  chief  by 
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BOOK  II.  knight-fcrvicc,  and  picked  from  the  feveral  coun* 

ties.     They  were  not  therefore  bound,  as  under  the 

ancient  eftablifhment,  to  ferve  forty  days  at  their 

own  charges.     Yet  no  changes  in  the  mode  pro-. 

duced  any  in  the  nature  of  feudal  military  iervice, 

on  which  foundation  and  principle  all  thefe  con- 

tra£ts  were  made.    By  the  a6t  of  the  twenty^  fifth 

of  Edward  the  Third,  ^'  it  is  accorded  and  afientcdy 

^<  that' no  manjhall  be  conjirained  to  find  men  of  arms^ 

**  bobkrs^  or  archers^  other  than  thofe  wbieb  bold  by 

*^  fucb  fervices^  if  it  be  not  by  common  ajfent  and  grant 

^^  made  in  parliament:^*   which  is  confirmed    by  a 

ftatute  of  the  fourth  of  Henry  the  Fourth,  with  the 

following  provifo,  **  fo  that  the  lords,  nor  any  other, 

*'  that  have  lands  or  pofleffions  of  the  country  of 

**  Wales,  or  in  the  marches  thereof,  Jhall  in  no  wife 

**  be  excufed  of  tbeirfervice  and  devoirs,  due  of  their 

**  faid  lands  and  pojjeffions,  nor  of  any  other  devoirs  or 

**  things^  whereto  they  or  any  of  them  be  bound  to  our 

**  lord  the  king  •,  though  that  the  fame  lords  and  other 

^y  have  other  lands  and  pojfejpons  within  the  realm  of 

••  England.     And  that  the  lords,  or  other,  of  what 

**  ejlate  or  condition  that  they  be,  which  hold  by  efcuage, 

*^  or  other  fervice  due  to  the  king^  any  lands  or  pof 

**  fijions  within  the  faid  realm,  be  in  no  wife   ex^ 

**  cufedto  do  their  fervices  and  devoirs,  due  of  their 

**  faid  lands  or  foffefjions.    And  that  the  lords ^  knights, 

^'  efquires,  nor  other  perfons,  of  what  ejlate  or  coHh- 

**  diiion  they  be^  which  hold  and  have  of  the  grant, 

>*  or  confirmation  of  our  lord  the  king,  lands,  pojfef 

^^  fions^  fees,  annuities,  penfions,  or  other  yearly  pro- 

**  fits^  be  not  excufed  to  do  their  fervice  to  our  lord  the 

'*  king  in  fucb  manner  as  they  are  bounden  becaufe 

*•  of  the  faid  lands,"  &ff.  which  was  not  repealed  till 

the  aft  of  the  twelfth  of  Charle$  the  Second. 

P.  ICX). 
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P.  100.  The  treatife  afcribed  to  Glanvilk,  i^c.  tells  BOOK  II. 
us,  that  the  relief  of  a  knigbt^s-fee  was  then  fixed''       ^      ' 
at  a  hundred  fhillings^  and  of  lands  held  in  foccage 
at  a  year's  value,  by  the  cujiom  of  the  kingdom  i 
but  ihatj  with  regard  to  baronies  and  to  ferjeanttes^ 
there  was  no  determinate  rule  •  of  law,  thoje  who 
held  by  fuch  tenures  fatisfying  the  king,  for  the  re^ 
lief  due  to  him  from  them,  af  his  di/creiion* 
This  difagrecs   with  the  charter  of  Henry  the  f;^iJ";;f ^J^p^ 
Firft,  which  Henry  the  Second  has  confirmed :  for  penaix  to  the 
there  it  is  fajd,  that,  upon  the  d^ath  of  a  barqn,  ^^^  ^^'^°^^' 
or  anv  oth^r  tenant  who  held  in  chief  of  the  crown, 
his  heir  {hall  not  redeem  his  land,  as  had  been  done 
in  the  r^ign  of  Williarp  the  Second,  but  fliall  only 
pay  0Jh/1  and  lafx;ful  reliefs  words  which  evidently 
imply  a  known  rule  of  law  to  direft  and  afcertain 
the  payment.     It  \s  like  wife  declared,  iq  the  moft 
authentic     original    manufcripts    of    King    John'$  See  ^hc  charter 
Magna  Charta,  that  one  hundred  pounds  fliaU  be  ^"j J^'^^J^^^^^^^^ 
paid,  on  the  death  of  a  baron,  by  the  heir,  as  the  c^ion  and 
ancient  relief     We  alfo  find,  by  the  Norman  lawr  ^^"^^^^'J^^  "»*- 
book  called  Le  CoutumieVy    that  this  was  agrecablpv.  Onitum.    ■ 
to  the  praftice  in  Norqiandy,  from  whence  thefe<^Norm. 
feudal    payments    were    derived    to    the    Englifb. 
How  then  did  it  happen,  that,  wnth  regard  to  the 
reliefs  of  baronies  and  of  feijeanties,  the  courfe  of 
law,  in  the  reign  of  Henry  the  Second,  was  differ- 
ent from  tha?  praftic^,    and  from  the  charter  of 
his  grandfather,  which  he  had  confirmed  ? 

The  bcfl:  folution  I  can  give  of  this  difficulty  is 
fuggefted  to  me  by  obferving,  that,  from  the   re- 
Cords  which  Mr.  Madox  has  given  us  in  his  Hi- 
ftory  of  the  Exchequer,  it  fcems  that   Henry  the  Sec  Hid.  of 
Second  took  no  more  for  any  barony  than  one  hundred  \^^^^^'  ^^* 
marks^  which,  being  lefs  than  the  relief  referred  to  in  * 
the  charter,  the  barons  could  have  no  reafon  to  com- 
plain of  his  departing  from  that  rule  in  this  point.scep.  213. 
Y  3  Another 
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BOOK  11.  Another  rcafon,   which   is    mentioned   in   another 

jL^i;:-^,— .^  part  of  this  book,  might  induce  them  to  leave  it 

difcretionary  in  the  crown,  fo  long  as  that  difcre- 

tion  was  favorably  ufcd.     But  the  abufe,  that  wa^ 

made  of  theif  confidence  by  King  John,  may  havci 

obliged  them  to  deny  it  to  him  and  his  fucceffors. 

For  many  other  inftances  are  to  be  found  in  the  hi- 

flory  of  the  Englifh  Conftitution,  that  ancient  laws^ 

or  cuftoms,  which,  in  the  reigns  of  good  princes, 

had    given   way  to  beneficent   ads  of  prerogative/ 

.  have  been  claimed  and  reftored,  in  after-times,  as 

neccflary  bulwarks  to  the  people  againft  oppreffion, 

fecc  Pine's  En- The  words  of  King  John's  charter,  as  they  ftand  iq 

liagna^Charta^^^^^^  Cottonian  manufcripts  and  in  that  of  ihe 

Johan.inDr.  chucch  of  Sarum,  by  which  Mf.  Tyrrel  correfte^ 
ilackftonc's  ]\/iatthew  Paris's  copy,  are  thefe:  *'  Siquis  comi-r 
SecdfoTyr-  *'  tum  vcl  baronum  noftrorum,  five  aliorum  tenen? 
rci's  Apptnaix «  tium  de  nobis  in  capite  per  fervitium  militare^j 
loiumer^  *'  mortuus  fuerit,  et  cum  deceflerit ,  haeres  fuus 
"  plenas  itatis  fuerit,  et  relevium  debeat,  habeat 
**  hasreditatem  fbam  per  antiquum  relevium  ;  fcili- 
«*  cet,  h^rcs  vel  hsredes  comitis,  dc  baronia  co- 
•'  mitis  integra,  per  centum  libras ;  haeres  vel  hae-. 
"  redes  baronis,  de  baronia  integra,  per  centuni 
««  libras  \  haeres  vel  h^redes  militis,  de  feodo  mili- 
*'  tis  integro,  per  centum  folidos  ad  plus  j  et  qui 
"  minus  debuerit,  minus  det  fecundum  antiquani 
**  confuetudinem  feodorum.*'  The  two  Cottoniaf\ 
manufcripts  are.  the  only  original  of  this  charter 
now  extant,  that  of  Sarum  being  miffing.  But 
the  copy  of  it,  which. is  entered  in  the.  Red  Book  of 
the  Exchequer,  agrees  with  thefe,  only  inftead  of 
libras  it  has  libram  in  the  fcftion  concerning  the 
relief  for  a  ba'rony ;  which  is  plainly  an  error.  The 
charter  of  the  firft  year  of  Henry  the  Third,  which^ 
Dr.  Blackftone  has  printed  froni  the  only  original 
ej^tant.  Viz;  that  in  the  archites  of  th^  cathedral  at. 

'    ~     Purhslmy 


OF  KING    HENRY   iL  ^27 

Durham,  agrees  entirely  with  King  John's  in  the  ^^^^^  ^^* 

claufe  here  recited  ^  and  fo  does  the  entry  of  it  in ' 

the  Red  Book  of  the  Exchequer  at  Dublin,  Only 

that,  inftead  of  the  words  de  baronia  integra^  it  has 

de  baronia  baronis  integra ;  but  the  relief  is  the  fame^^ 

viz,  centum  libras. 

.  The  fecond  charter  of  Henry  the  Third,  granted 
in  the* year  12 17,  which  Dr.  Blackftone  has  printed 
from  the  original  in  the  Bodleian  library,  the  only 
one  extant,   has   the  fame  claqfe  word   for  word  j 
and.  fo  has  the  Talbot  manufcript,  from  which  Dr. 
Blackftone  has  publifhed  the  charter  of  the  ninth  year 
of  that  king,  and  alfo  the  Durham  manufcript,  which 
the  Doftor  calls  an  original  of  inefiimable  value.     But 
the  entry  made  in  the  ancient  book  at  Guildhall,  of 
the  charter  of  the  year  1217,  i^ft^^d  of  libras  has 
fnarcas,  in  the  fedtion  which  relates  to  the  relief  of 
a  barony  -,  and  the  fame  reading  is  found  in  all  the  chartm^ln 
charters  of  infpeximm  of  the  twenty-fifth  and  twen-  Blackftone'* 
ty-eighth  of  Edward  the  Firft,  which  have   been^^"^^*^* 
collated  by  Dr.  Blackftone  with  the  Talbot  manu* 
fcript  of  the  charter  of  the  ninth  year  of  Henry  the 
Third,  and  alfo  with  that  of  Durham.     What  gives 
feme  authority  to  this  alteration  of  pounds  to  marks^ 
is  a  record  which  Mr.  Madox   has  cited,  and  by  g|^-^^^^jj^* 
which  it  appears,  that,  in   the  thirty-fifth  year  ofc/x.p!^iro. 
king  Edward  the  Firft,  John  de  Ratynden,  coufin  ana 
heir  of  Alice  Mucegrofs,  paid  xil.  us.  iid.  ob.  q* 
relief,  for  all  the  lanas  which  Alice  held  of  the  king 
in  capite^  viz.  for  the  fixth  part  of  the  barony  which 
Hugh    Dyve   formerly   held.     In    the   twenty- firft 
year  of  king  Edward  I^  Alice  was   charged  with 
XXV  mai-ks  relief  for  xhe  faid  fixth  part  of  a  bar 
^ronyi    the   relief  for   a  whole  barony  being  then 
,  charged  at  one  hundred  pounds*     Buj:   now,  by  the  ' 
Magna  Carta  regis  de  libertatibus  Anglia  (which  char- 
ter the  king  by  his  w.rit^  guod  efi  inter  communia'  de 
Y  4  anno 
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BpOK  Ihannosxxx,  tommandstoheobferocdinallpointsyy  the 
'  king  would  take  but  one  hundred  marks  for  the 

relief  of  a  barony :  and  therefore  John  dc  Ratynden 
is  charged  for  the  fame  portion  of  the  faid  barony 
at  the  rate  of  a  hundred  markSy  et  non  de  tanta  fufnma 
pecuniay  as  Alice  was  charged  at,  viz.   a  hundred 
Sec  Tides  of  pounds.     Mr.  Selden  alfo  cites,    in   his  Titles  of 
prS^fia-u.  Honour,  a  roll  of  the  fixih  year  of  Edward  the 
Third,  by  which    it  appears,  that,   in  the  twelfth 
year  of  Edward  the  Firft,  Humfrey  de  Bohun  was 
charged  with  fifty  marks  for  a  third  part  of  the  fiefs 
which  had   belonged  to  Ada  de  Portu,   and  with 
fifty  marks  for  a  third  part  of  the  honor  of  Bregh- 
noc,  which  was  a  greater  fum  than  was .  paid  by 
John  de  Bohun  to  Edward  the  Third,  "  eo  quod  re- 
**  Uvium  pradiSum  oner  at  um  fuit  tanquampro  tertia 
**  parfe  pradiSlarUm    baroniarum    ante   confeHicnem 
^  Magna  Carta  de  libertatibtis  Anglia,  quo  tempore 
"  relevium  pro  baronia  affeffum  tuit  ad  c  librasy  et 
**  poft  confedionem   ejufdem    Cartas   ad  c  marcas 
•*  iantum,  juxta  quarum  c  marcarum  ratam   prse- 
**  didlus  Johannes  de  Bohun  oneratur  fuperius  de 
**  relevio  didi  avi  fui  pro  partibus  diftarum  baro* 
*'  niarum,  &c.".    In   this  record  the  words  ante  ei 
poft  confeSlionem  Magna  Carta  de  liber tatibus  Anglia, 
can  mean  nothing  but  before  and  after  the  confirma^ 
Hon  of  the  great  charter  cf  tienry  the  Thirds  which  (as 
it  is  expreffed  in  the  other   record   cited   by  Mr* 
Madox)  the  king,  by  his  writ,  quod  eji  inter  commu^ 
nia  de  anno  xxix,  commands  to  be  obferved  in  all 
points,     i'or  by  this  record  it  appears  that  in   the 
twelfth,    and  by  the  other  that  in  the  twenty- firft 
year  of  Edward  the  Firft,  the  relief  for  a  barony 
was  a  hundred  pounds.     The  alteration  therefore  was 
made  by  the  chsLners  of  infpeximus  \  but  how  they 
came  to  vary  from  the  original  charter  of  the  ninth 
of  Henry  the  Third,  fo  much  to  the  prejudice  of 

the 
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the  royal  revenue,  it  is  hard  to  conceive.    On  the  BO  OK  n. 
other  hand,   many  reafons   forbid    one  to  fuppofc^       «       ' 
that  it  flood  fo  in  that  charter.     For,  befides  that 
the  two  original  manufcripts,  cited  before,  have  it 
Ubras^  the  fame  reading  is  found  in  the  authentick 
entry  of  it  in  the  Red  Book  of  the  Exchequer  at 
Weftmhifter:  and  it  likewife  appears  by  the  rolls, 
that  in  the  very  year  when   the  faid  charter  was 
granted,  viz.  the  ninth  of  Henry  the  Third,  Wal-  ^.^«^?^®^ 
ter  de  ClyfFord  was  charged  with  a  hundred  pounds  Exckcquw^ 
for  his  relief  as  for  a  barony.     I  have  (hewn  before,  ex.  p.  ais. 
that  the  authentick  tranfcripts  of  all   the    former 
charters  have  libras^  not  marcas.     And  if  in  King 
John's  time  the  ancient  relief  was  a  hundred  pounds^ 
it  wasfo  in   Henry  the  Third's  and   Edward  the 
Firft^s.     But  further,  it  is  evident  by  the  great  roH 
of  the  tenth  year  of  Richard  the  Firft,  that  a  hun- 
dred pounds  was  then  thought  the  reafonahle  relief 
for  a  barony.     Edward  the  Firft  muft  have  been 
therefore   deceived    in   this   matter   by  thofe   who 
made  the  charters  of  infpeximus  for  him.     There 
being  no  ftops  in  the  manufcripts,  it  is  hard  to  de- 
termine, whether  the  words  ad  plus  after  ceptum  foli* 
dos  relate  only  to  tbem^  or  to  the  preceding  reliefs  of 
earldoms  and  baronies  in  the  fame  claufe ;  but  I  ra- 
ther think  that  they  only  belong  to  the  centum  folidos. 

By  the  laws  of  William  the  Conqueror,  the  re- 
liefs of  earls,  barons,  and  vavafors,  are  to  be  only 
their  horfes  and  arms,  like  the  Heriots  of  the  Saxons  : 
which  feems  to  have  been  injoined  by  that  prince 
to  accommodate  the  Norman  cuftom  in  this  rej^eft 
to  the  Saxon ;  forafmuch,  as  many  of  thofe  laws  are 
Edward  theConfeflbr's  revived  and  confirmed.    B\«:Sccl»gulph. 
it  is  obfervable,  that  the  number  of  horfes  and  arms^^^**^^^^^^^ 
required  thereby  as  the  lawful  relief  for  an  earl,  is  Coi«j.  p.  21, 
^uble  10  that  for  a  baron,  and  that  ;for  a  baron  is  *3»  »4* 

double 
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BOOK  n.  double  to  m  vavafor's :  whereas  it  has  been  flitfwii^ 
'■  ^  '  that  the  charters  make  the  relief  for  a  baton  the 
fame  with  that:  for  an  earl  (or  but  a  third  lefs,  even 
if  we  read  marks  inftead  of  pounds )j  and  allow  no 
more  than  a  hundred  (hillings  for  any  knight*s-iee^ 
which  falls  very  (hort  of  one  half  of  the  baron's  re^^ 
lief.  I  therefore  prefume  that  thofe  laws  were  re- 
pealed, and  that  fh<  juft*  and  lawful  retiif  in  the 
charter  of  Henry  the  Firft  did  not  refer  to  what 
they  had  eftablilhcd,  but  to  the  Norman  relief,  which 
was  the  fame  as  the  fubfequent  charters  declare. 
C.x.p.  120.  Mr,  Madox  takes  notice,  in  his  Hiftory  of  the 
Exchequer,  that  although  baronies  differed  much 
in  the  number  of  fees  whereof  they  confided,  the 
relief  of  each  was  the  fame :  which  proves,  that  it 
could  not  be  a  fourth  part  of  the  value  of  the  an- 
nual income  arifing  out  of  the  barony;  as  fbme 
have  fuppofed* . 

According  to  the  author  of  the  IKalpgue  de  Scac- 
cark),  the  relief  of  a  hundred  fhillings  was  only 
fixed  in  his  time  (under  King  Henry  the  Second) 
for  knights-fees  held  of  the  barons,  or  efcheated  to 
the  king ;  not  for  thofe  that  were  immediately  held 
of  the  crown.  But  no  fuch  diftindtion  is  made  by 
Glanvillej  and  in  the  charters  of  King  John,  and 
Henry  the  Third  it  is  faid,  "  thai  the  heir  or  heirs 
wrVof  Bhck-  '*  ^^  *"  ^"^^^^  knight*s-fee,  which  was  held  in  chief  ^ 
ilonc's  edition.  ^  of  the  kiftgy  (hould  pay  the  ancient  relief  which 
•'  was  but  a  hundred  fhillings  at  mojiy  and  that  he 
**  who  owed  lefs  fhould  pay  h($,  according  to  the 
**  Umieni  cujiom  of  fiefs. *^ 

P.  107.  He  tells  us..  aIfo.y  that  it  was  a  duty  incum- 
htnt  on  the  lordy  to  offer  a  .proper  match  to  a  fe^ 
mak  ward  in  his  tufiodyj  as  foon  as  Jhe  was  jof  art 

'    ageu  marry  ^  and.Sfo  to  pay  .her  a  reafotksbU  por^ 

tioH. 
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iiw,.    Tbtfe  nguIatUns^  and  the  profit  given,  by  nBOOKIt 

feudal cujlem  in  tbefe  times,  to  the  king  and  iiffcrior^      *•     ' 

lords,  on  the  marriage  of  their  vajfals,  conduced  to 

promote  propagation,  and  the  encreafe  of  the  people  j 

for  it  is  probable  that  few  remained  long  unmarried. 

The  duty  of  the  lord  to  oiFer  a  proper  match  to 

a  female  ward  in  his  cuftody  is  enforced  by  the 

ftatute  of  Weftminfter,  in  the  third  of  Edward  the 

Firft,  c.  22.  which  fays,  that  if  the  lordi  to  whom 

the  marriage  belongeth,  will  not  marry  heirs  female, 

after  they  have  accamplijbed  the  age  of  fourtem  years, 

but  for  eovetife  of  the  land  mil  keep  them  unmarried, 

befhallnot  keep,  by  reafon  of  marriage,  the  Umd^of 

fuch  heirs  female  more  than  (wo  years  after  the  term 

of  the  /aid  fourteen  years.    And  if  he  do  not  marry 

them  within  the  f aid  two  years,  then  fhall  they  have  an 

qSion  to  recover  their  inheritance' quite,  without  giving 

any  thing  for  their  ward/hip  or  their  marriage.    And  if 

they,  of  malice,  or  by  evil  counfel,  will  not  be  married  by 

their  chief  lords  (where  they  fhall  not  be  difparaged)  then 

their  lords  may  hold  their  land  and  inheritance  until 

they  have  accomplijhed  the  age  of  an  heir  male,  to  wit, 

^  one. and  twenty  years,  and  further,  until  they  hanje 

taken  the  value  of  the  marriage.     The  foundation  of 

this  power,  given  to  the  lords  of  heirs  female  re- 

fufing  to   marry,   where   no  difparagement  would 

enfue,  was  the  profit  that  fuch  lords  would  havd 

made  of  their  marriage;  and  the  reafon  of  allow- 

ing  fuch  profit  was  the  lofs  fuftained  by  their  lords 

in  giving  up  their  lands,  on  the  marriage  of  the 

wards,  before  the  wardfhip  was  determined.     With 

regard  to  heirs  ipaie,  it  had  before  been  declared  byC.  vii. 

the  ftatute  of  Merton,  .*'  th^rt  if  an  heir  (of  whatj 

*>  age  foeye^.^he  b(5)  will  not  matry  at  the  requeft  of 

'*  his  Iqcd,.  hie  ftiall  not  be  compelled  thereunto^ 

**  but  wh^n.  ^e  Cometh  to.  fiiW  age,  he  fhofl  give  ta 

V  Uf  MH  <^^d  pay  him  a^  much  as  any  would  have 

.'^  given 
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BOOK  !!•  «  ghen  bifnfor  the  marriage  before  the  receipt  of  bis 
^  **  land'y  and  tbat^  whether  be  will  marry  bimfelf  ^r 

•*  not :  for  the  marriage  of  him  that  is  within  age  of 
^  mere  right  pertainetb  to  the  lord  of  the  fee** 
C.  vL  The  fame  ftatute  alfo  faid,. "  that  if  an  heir, 

**  being  fourteen  years  old,  or  above,  unto  his 
•*  full  age,  ilhould  marry  without  licence  of  his 
•*  lord,  to  defraud  bim  of  the  marriage^  and  his  lord 
•*  offer  him  reafonable  and  convenient  marriage, 
"  without  difparagemcnt,  then  his  lord  fliall  hold 
**  his  land  beyond  the  term  of  hts  age,  that  is  to 
**  fay,  of  one  and  twenty  years,  fo  long  that  he  may 
*•  receive  the  double  value  of  the  marriage  after  the 
^  efiimation  of  lawful  men^  or  after  as  it  bath  been 
**  offered  before ^  without  fraud  or  collufion^  and  after 
**  as  it  may  be  proved  in  the  kin^s  court. ^* 

From  hence  it  is  evident,  that  what  may  be  con- 
cluded, from  the  filencc  of  Glanville,  not  fa  have 
been  law  in  the  reign  of  Henry  the  Second,  was  now 
become  laWy  namely,  that  the  marriage  of  a  male 
ward,  within  age,  of  mere  right  periaineth  to  the 
lord  of  the  fee  \  and  was  fo  far  confidered  as  a  profit 
due  to  him,  that,  although  he  could  not  compel  his 
ward  to  marry,  yet  he  might  demand  as  much  as 
latTf  one  would  have  given  him  for  the  marriage^  and 
the  ward  was  to  pay  it  to  him,  whether  he  married 
'  4r  not.  It  appears  alfo,  that,  when  the  ftatute  of 
Merton  was  made,  the  value  of  fuch  marriage 
might  be  legally  eftimated\  and  it  was  declared, 
that  the  penalty  of  defrauding  the  lord  thereof  by  a 
marriage  without  his  confent,  if  a  reafonable  and 
convenient  one  was  offered  by  him,  fhould  be 
double  that  value.  But  if  a  female  heir  was  married, 
though  with  her  father's  confent  without  that  of  her 
lord,  the  penalty  was  a  forfeiture  of  the  whole  fief 
for  ever,  fecundum  jus  et  confuetudinem  regni,    fays 

Glanvitie, 
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Glaoville,  1.  vii.  c.  12.  which  ftiU  continued  to  be  BOOK  If. 
law  under  Henry  the  Third.  ' 

Ibid,  Glanville  takes  notice  of  only  three  kinds  of  aids^ 
which  the  feudal  lord  had  a  right  to  demand  from  his 
vaJJalSf  &c. 

There  is  a  remarkable  conformity  between  the 
ideas  of  ancient  Rome^  on  the  reciprocal  duties  of 
patrons  and  clients,  and  thofe  of  the  feudal  law  ofi 
the  reciprocal  duties  of  lords  and  vajfals.     I  cannot'^ 
better  (hew  this  than  by  repeating  the  words  of  the 
learned  Dr.  Chapman,  in  his  Efiay  on  the  Roman 
fenate.     He  fays  that,  by  the   inftitutions  of  thatP-»^>"' 
commonwealth,  "  the  patrons  were  obliged  to  affift 
**  their  clients  gratis  mth  their  ad  Wee  and  credit 
^^  upon  all  occafions,  and  defend  their  perfons  and 
*^  properties  in  all  civil  and  criminal  profecutions ; 
*^  in  return  for  which,  the  clients  were  direfted  to 
•*  contribute  to  the  fortunes  of  their  patron's  daugh- 
*^.ters,  if  their  own  circumftances  did  not  enable 
**  them  to  marry  thqm  fuitable  to  their  birth ;    to 
^*  their  ranfom,  or  that  of  their  children,  who  hap- 
*^  pencd  to  be  taken  by  the  enemy  ^  to  the  pay- 
"  mcnt  of  any  fines,  or  cofts  of  fuit,  they  might 
**  be  caft  in;  or  the  expence  incurred  by  canvaffing 
*^  for  any  public  office,"     Agreeable  to  thefe  in  a 
great  degree  are  the  obligations  of  defence^  proteSion, 
and  warranty^  on  the  part  of  the  feudal  lords,  and 
the  aids  mentioned  by  Glanville  in  the  paffage  re- 
ferred to  above,  together  with  the  aid  of  ranfom^ 
on  the  part  of  the  feudal  vaQals.     Yet  it  muft  be 
obferved^  that  the  whole   fyftem  of  feudal  duties 
atofc  from  the  tenure  of  lands  \  whereas  thofe  efta- 
bli(hed  between  the  Roman  patrons  and  their  clients 
-were  neither  founded  upon  any  territorial  connexion^ 
nor  were  they  of  a  military  nature,  as  all  feuds  ori- 
ginally were;  nor  was  any  jurifdi&ion  inherent  in 

the 
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BOOK  IL  the  patrons  over  their  clients^  as  in.  the  feudal  Iqrds 
''      ^       '  over  their  vaffals ;  nor  was  any  oath  of  fealty  du6 

from  the  clients  to  their  patrons,  as  from  the  feu- 

y.  Craig,  De  dal    vaflals   to   their   lords.     On    which    accounts 

iY'tk^f ti'i.  ^*^  learned  Craig  has  juftly  rejcfted  the  notion  of 

' '    '  ^"      *  the  policy  of  feuds  b^ing  derived  frQm  thefe  iafti- 

lutions. 

P,  io8.  jinpther  was  to  contribute  tjowards  bis  eupent^ 
in  making  his  ddeftfon  a  knight y  &c. 
Chap,  dcs  According  to  Britton,  no  lord  could  demand  thi$ 

WW.  ^*       ^*^  ^f  1^^^  tenant,  if  he  w^renot  himiclf  a  knight. 

P.  I  H>.  Which  ceremonies  denoted  (according  to  Brae* 
ton)  on  the  part  of  the  lord,  prote^ion^  defence^  and 

.    warranty^  &c. 
Sec  Wright  on     ff^arranty  fignified  an  obligation  on  the  feoflFcr  t(^ 
isT»^«54«^     warrant  the  feifin  br  poffeffion  of  the  feoffee  in  his 

land  :  or,  if  he  could  not  maintain  it,  to  make  hint 

fatisfaftion  by  rendering  to  the  value  of  the  fee  if  it 

was  cvided. 

P.  I II.  Jfter  the  vajfal  hadfaid  this^  he  was  tf  rr- 

cHve  a  kifs  froff^  bis  lord,  and  then  rifing  up  was  /a 

fake  the  oath  of  fealty  in  thf  folfomng  words : 

•*  Hear  tbisj  my  lord^  &c. 

lUord  Hale  fays,  in  hb  Hiftory  of  the  Pleas  of 

the  Crown,  c.  ic.  p.  62^  63.   "  The  oath  of  fidelity 

?*  or  fealty  is  of  two  kinds,  that  which  is  due  by 

^^  tenure^   whether  of  the  king  or  naefae  lords^ 

^?  which  is  ratione  fcQdi  vel  vaffallagii,  and  hath  a 

*i  fpecial  relation  to  the  lands  To* held,  and  is  fee 

^f  down  by  Littleton,  c.  19.  Hearyou,  my  Lord,  &c^ 

f*  Touching  this  feudal  fealty,  or  fealty  by  reafon  of 

*f  tenwe,  I  have  not  much  to  do  in  this  place* 

tf:  Tb$  other  kind  9f  feaky  is  th^t  oath,  which  i^ 
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<f  called  fiddit0S  ligia^  or  aUegtancCy  ^nd  perforsne^BOaK  lU 
♦*  only  to  a  fovereign  prince,   and  tKerefore  regu-^       w      u^' 
••-  larly  ought  cp^  be  performed  by  all  men  abore 
**  the  age  of  twelve  years,  whether  they  hold  any 
^*  lands  or  not.     The  tenor  of  this  oath,  according 
♦*  to  Fleta,  L  iii.  c»  16.  fcft.  22.  runs  thus:    Hoe. 
*^  audiiiSj   cir^umftaniesy  quod  fidem   regi  fortabo  de 
^*  vita  et  fnembriSj  et  terreno  hmore^  et  arma  contra 
♦«  tfftm  non  portabo  :Sic  me  Dtus''  &cc.    Thus  Lord 
Hale — but  1  would  obferve  hereupon,  that  I  find 
no  proof  tha«  the  words  et  (irma  contra  ipfimnem 
p4?rtaio  were  in  ^ny  oath  of  allegiance  till  after  the 
times  of  King  .Henry  the  Second.     Hts  lordftirp 
goes  on,  "  According  to  Britton,  who  wrote  abota 
/^  the  fifth  of  Edward  the  Firft,  c.  29.  (which  ii 
*•  a^fo  naentioned  in  Calvin's  cafe,  7  Co.  Rep.  .6:) 
♦^  tAe  comwion  form  of  the  oath  of  allegiatjce  takert 
^  in  Leets,  runs  thus:  Ceo  oyez  vous^  N.  bailifey  qu» 
^*  jeo  A  de  eeojour  en  avant  /erray  feal  et  leal  a  natre 
'^  feigniotir  E*  ray  ^  Angkterre  et  afes  heires^  et  fof^ 
*^  et  lealte  luy  forterai  de  vie  et  de  membre,  et  de  ter^ 
**  rein  honour ^  et  que  jeo  lour  mal  ne  lour  damage  «    . 
**  f aver  at  ne  ovrsyy  que  jeo  nt^  It  defendray  a  mm 
^^  foyer :  fi  moy  ayde  dieu  et  fes  faynts.     This  is-  the 
5*  form  of  the  ancient  oatli  of  allegiance  or  fidelity 
•*  to-  the  king,  and  as  it  is  ufed  at  this  day^  &g.     It 
**  is  Gomprehenfive  of  the  whote  duty  of  a  fubjci^ 
^^  to  his-  prince,  and  therefore   hath   obtained  fou 
**  ^ove  fix  hundred  years  in:  tfeis  kingdom.**     Fo»     ' 
the  better  explaining  of  the  difference  between  the 
two  kinds  of  fealty,    I   will  fuppofe,  that,  in  the 
times  when  the  feudal  law  wasi  in*  its:  vigour,  a  fub-f 
jeft  of  England,  who>  had  held  a  fief  of  the  king, 
fiiouldi  by  fome  offence  op  defeft  ofi  bis  duty^  as  a 
vaflfal^,    have  incurred  a  fopfei45ure  of  thai?  fief,  apd 
have  afluklly  Ipft-itj  ia  tbar  cafey  it  is  evident,  the 
jjifudaft  connexion  between   him    and  his  fovcreign 
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BOOK  II.  would  have  ceafed  and  determined;  but  he  wiQuld 

^  ftill  have  been  under  the  bond  of  fealty  and  allc- 

^ancct  which  he  owed  to   the  king  as  his  fub- 

jca. 

P.  ii2»    Homage  done  to  the  ting  was  called   lige 
homage^  &c. 
I  do  not  mean  to  afiert  (as  fome  very  eminent 
writers  on  feuds   have  done),  that  there  w^  no 
other  lige  homage  than  what  was  done  to  the  king. 
For  the  contrary  appears  by  many  ancient  records^ 
particularly  by  the  charter  containing  the  agree- 
ment between  King  Stephen  and  Henry  Plantage- 
net,  then  duke  of  Normandy,  in  which  it  is  faid 
by  the  former,    "  Comites  etiam  et  barones  mei 
**  tigium  bomagium  duci  fecerunt,  faha  mea  fdeli- 
•*  tate,  quamdiu  vixero  et  regnum  tenebo.**    Which 
words  alfo  dcmonftrate  that  there  might  be  a  re^ 
ferve  or  faving   in   lige  homage.     A  late  French 
hiftorian  mentions  a  charter,  in  which  the  Sire  d'A* 
AbbeVelli     prcmont  engages  to  do  lige  homage  to  the  king  of 
Hiftoir.  d«     France  for  his  land  of  Briente  fur  Meufe,  and  pro- 
p!^M^/Louis  ^^^^^  ^^  fi^^  ^^^  againji  all  men,  except  the  Hjhop 
M-  of  Metz.    The  fame  author  fays^  on  the  authority 

of  the  Jffizes  ofjerufalem,  that,  in  the  cafe  of  a  war 
between  two  lige  lords  of  the  fame  vaffal,  fuch  vaflal 
was  bound  to  aid  and  fuccour  him  to  whom  he  firft 
had  engaged  his  all^iance^  hecaufe  (fay  the  Affifes) 
be  could  not  do  homage  to  the  fecond^  but  with  a  faving 
of  his  fealty  to  the  firft. 

* 

P.  114.  fFe  are  affured  by  contemporary  writers  of  the 
greateft  authority,  that,  in  the  reign  of  William  the 
Conqueror,  lige  homage  was  done,  and  fealty  was 
fwom  to  that  king,  not  only  by  bis  own  immediate 
tenants^  but  all  the  conftdcrabk  fubvaffals :  &c. 

Ingulphus 

7 
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-    Ingulphus  fays,  "  Reverfufquc  in  Angliam  (Rex  BO  OK.  II.;  ' 

•'  Wilhclmus    fcilicet)    apud  Londonias    hominium'l " 

**  Mi  facere  et  contra  omnes  homines  fidelitatem  ju-  '  ^^* 
**  rare  omnem  Anglia  incolam  imperans  totam   tcr- 
**  ram ,  dcfcripfit,**  &c.     What  we  are  to   under- 
ftand    by   omnm  Angli^e  incolam^   is   explained    by 
other  hiftorians.     Florence  of  Worcefter  and  Simeon  v.  Fior.  Wig. 
of  Durham  fay,  **  In  hebdomada  Pentiecoftes  fuum^  ^-  ^^^^\. 
"  filium    Henric.    ap.   Wcftm.    ubi   curiam   fuam 
**  tenuit,.  armis  militaribus  honoravit.     Nee  multo 
^'  poft    mandavit    ut    archicpifcopi,    epifcopi,  ab- 
^*  bates,    comites,    barones,    cum    fuis     militibus, 
**  die  cal.  Aug.  fibi  occurrerint  Sarefbirise.     Quo 
">  cum  vcniffent,  i»?7//^j  illorum  fihi  fidelitatem  con- 
*'  tra  omnes  homines  jurare  coegit^     And  Hoveden  v.  Hovedcn* 
has  the  fame  words;  only,  after  barones^   he  adds ^^^' ^^^g^^. 
,vice'<:omites.    The  Saxon  chronicle  aifo  fays,  fpeak-  chron.  Sax. 
-ing  of  the    fame   affembly  held  at  Salisbury,  by  ^"^  *«'^- **^*5» 
William  the  Firft,  '*  Ubi  ei  obviam  venerunt  ejus 
^*  proceres,  et  omnes  pradia  tenentes^  quotquot  ejfeni 
**  notiC  melioris  per  totam  Angliam  hujus  viri  fervi 
**  fueruntj    omnefque  fe,  illi  fubdidere^  yufque  faEU 
^^  Junt  vaffalliy  ac  ei  fidelitatis  juramentum  prajUte" 
y  runt  fe  contra  alios  quofcunque  illi  fidos  futuros" 
Henry  of  Huntingdon  fays,  "  Wilhelmus  rjex  fo^-Hift^ralT 
"  lis,  anno  decimo  nono  regni  fui,  cum  de  more  fuii  ann.  wiL 
*^  tcnuiffet  curiam  fuam  in  natali  apud  Gloccftrc,  i-  *9. 
**  ad  Pafcha  apud  Winceftrc,  ad  Pentecoften  apud 
**  Londoniam,    Hcnricum    filium    fuum   juniorcm 
.  **  virilibus  induit  armis.     Deinde  accipiens  hominium 
'  *'  omnium  terrariorum  Anglia^  cujufcunque  feudi  ef- 
**  fentj  juramentum  etiam  fidelitatis  recipere  non  diJlH- 
^  **  ///•"     Wc    are    therefore   to    undcrftand    omnem 
,  Anglia  incolam  in  Ingulphus  to  rqean  all  the  mill- 
.  tary  tenants  of  the  barons,  and  all  the  confiderable 
landholders    in    England,    of    whatever    lord  they 
Vol.  Ill;  Z  held 
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London  as  the  place  where  this  was  done,  and 
Henry  of  Huntingdon  feehis  to  confiprn  that  ac- 
count, I  make  no  doubt  it  was  at  Salifbury,  as  i$ 
affirmed  by  the  other  hiftorians  abovementibned,  and 
that  he  and  Henry  of  Huntingdon  have  confounded 
that  alTen^bly  with  the  curia  held  at  Lcmdon  a  fittte 
feefore. 

Ibid,    li  dfo  dppears  from  the  werd^  ^f  WMam  of 

Malmjhury^   that    homage   was  done,  alid  fealtjr 

fworn,  to  the  heir  apparent  of  the  crown,  in  the 

reign  of  Henry  tkt  Firft,   by  all  the  freemen  of 

England   and  Normandy,  of  whatever  order  or 

rank  they  wcre>  and  to  whatever  k>rd  they  were 

vaflais. 

J?l1^v.       ^^  "^^^  ^  Malmfcury   are  thefe:  ^  FiKutti 

t93>  •  *  '  '^  habuk  Rex  Hfen.  ex  MatUde,   nomine  Wittiel- 

**  mum,  dulci  fpe  et  ingenti  cura  in  ibccel&onem 

**  educatum.  et  pervcftum.     Nam  et  «?,  ^x  dutf 

**  XII  annorum  effete  omnes  Uheri  homines  Af^liee  ,it 

*'  Normannia^  eujufctmque  ordims  et  dignitatis^   cft- 

^  jufcunque  domini  Jldeles,  mambus  et  faeramento  fe  dt* 

V  dere  coaSti  funt.*^    Certainly  thefe  words,  like  the 

ionmem  Anglia  incolam,  in  the  citation  from  Ingul- 

phus  given  in  the  laft  note,  muft  not  be  cbnffrued 

too  literally,  but  mean   the  ontnes  pTtedia  tenentei, 

quodquot  effent  nata  melioriSj  the  riioft  confiderable 

landholders  of  every  order  and  degfee.     For   the 

Btimbers  of  the  tihtri  homines  AngUie  et  Normanniar 

^cre  too  great  to  be  brought  all  together,  in  either 

fcountry,  without  extreme  inconvenience;,  and   t!le 

performance  of  the  ceremonies  of  doing  homag6y 

and  fwearing  fealty,    would    have    tiricen    up   toa 

much  time,  and  been  too  fatigwng  ta  the  prihce 

v^hb  received  it  from  them. 
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1^.115.  Glamilk  tells  us^  that  wdmm  ctmld  iaice  /j&gBObKiL 
vatbof  fialty^  but  could  not  Jo  homage ;  and  that, ' 
tf  they  were  married,  their  bnjbanis  were  to  do 
homage  for  them. 

Sir  Thomas  Lktletort  fays,-  in  his  Book  Upon  ii.  ii.  fca.  s^ 
Tenures,  •^  that  if  a  woman  fole  fhall  do  homage, 
**  Ihe  ihall  not  fay,  J  heeome  your  woman ;  for  it  is 
'^  not  fitting  that  a  Woman  (hould  fay,  that  Jhe 
**  will  become  a  woman  to  any  man  but  her  huf^^ 
^  band,  when  Jhe  is  married:  but  (he  (hall  fay,  / 
^  do  to  you  homage,  and  to  youfhall  b^  fateful  and 
**  true^^  &c.  Upon  which  Lord  Coke  remarks, 
*'  that  when  GlanviHe  fays,  a  woman  floall  not  do 
*^  homage y  he  is  to  be  underftood,  that  Ihe  fhall 
^^  not  do  compkat  homage.''*  But  I  (hould  rather 
believe,  that,  in  Glanvi lie's  time, '  fingle  women 
did  none  ;  and  that  the  alteration  in  the  tbrm,  which 
is  mentioned  by  Littleton,  was  an  expedient!  found 
iafterwards,  to  avoid  the  objeftion  of  an  indecency 
in  their  homage ;  as  it  was  alfo  in  thfe  cafe  of  ec- 
cleliafticks.  From  the  obligation  laid  on  the  huf- 
band  to  do  homage  for  the  wife,  it  naturally  fol- 
lowed, that  the  barony  of  a  wife,  as  well  as  every 
other  fief  requiring  homage,  was,  in  effeft,  made 
over  to  the  hulband;  and  therefore  in  thofe  days 
marty  barons  Came  to  parliament  in  right  of  their 
wires,  and  by  virtue  of  their  marriage  were  ac- 
counted peers  of  the  t'ealm.  It  has  been  obferved 
in  this  Hiftory,  th^at  the  fame  notion  extended 
;to  dukedoms  *  and  principalities  in  many  parts  of 
the  continent. 

'P.  120.    And  it  was  a  general  maxim  t>f  the  feudal 

law,  that  a  forfeiture  of  the  property  of  the  lord  in 

ihe'fiff,  and  of  alkhis 'dominkn  on;er  his  vaffal^  was 

^s  necejfary  an  effeSl  of  any  great  breach  or  negleEi 

Z  2  of 
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of  the  duty  which  hi  owed  to  the  vajjal^  as  a  for* 
^    feiture  of  the  fief  was  of  aftmil^r  crime  or  negk£i  in 

the  vaffal. 

The  learned  Craig,  in  his  excellent  book  on  the 
Feudal  Law,  has  thefe  words :  **  De  dominorum 
"  au:em  oiJensa  haec  generalis  regula  obfervanda 
**  eft ;  ubicunque  vaflallus  ex  fua  o&cnsa,  five  dc- 
**  lido  in  dcminum,  fcudo  privatur,  c  regione 
"  dominus,  fi  idem  in  vaffallum  deliquerit,  direc- 
'^  to  dominio  privatur,  ctiamfi  dominus  oQenfum 
**  commiferit  anrequam  vaflallus  five  vaflalli  haeres 
^*  juraverit,  nifi  forte  jurare  requifitus  non  juravc- 
**  rit."  And  then  he  enumerates  fcveral  offences, 
which  if  the  lord  committed  a'^ainfl:  the  vaffal,  he 
was  thereby  deprived  of  his  fuperiority  or  dominion 
over  him. 

Lord  Coke,  in  his  learned  notes  on  the  chapter 
concerning  Homage  in  Littleton's  Tenures,  calls 
fealty  and  homage  a  perpetual  league  between  the 
lord  and  the  tenant.  *'  And  fo  firm  and  ftrong  (fays 
*^  he)  was  this  league,  that  by  the  ancient  law  of 
**  England,  Nil,facere  poteft  tenens  quod  'oertatur 
"  domino  ad  exh.ereditationem  vel  etiam  atrocem.in- 
**  Juriam.  Nee  dominus  tenenti  e  converfo,  ^odji 
*'  feceri-t^  d[(}ohitur  et  exttngwtur  komagium  omninQ, 
*'  et  homagti  conne£iio  et  obligation  et  erit  inde  jii/Ium 
^^  judicium  cum  venerit  contra  hanagium  et  fideU- 
"  tatis  facr amentum y  quod  in  eo  in  quo  delinquunt 
.*'  puniantury  fc.  in  perjond  domini^  quod  ami t tat 
"  dominium^  (t  in  perfond  tenentfs,  quod  amittat  te- 
**  nementum.'* 

From  hence  arofe  the  feudal  term  to  defy  (diffi* 
dare) ;  that  is,  to  declare  the  diffolution  of  the  faidi 
rfciprtcally  pledged  between  the  lord  and  the  vaf- 
fah    /\nd  thus  we  Snd^  tbat^  in  the  times  when 

the 
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die    feud^    law    was   in    its    vigour,    not    only  BOOK  ir* 
the  vaflals  defied  thdr   lords,    upon   certain    occa-  -^ 

fions,    but   the  fame    ceremony   was   u-fed    by  the 
lords  to  their  vaflals,  nay  even  by  the  king  himfelf. 
For  Matthew   Paris   fays,   that  in  the  year    1233  v.  Mat.  Paris, 
King  Henry -the  Third  dejied  the  Earl  Marefchall/gj^-^^^g-g^ 
His  words  are  thefe  :    *' Et  his  ita  geftis,  rex  de    '     '^-^    ' 
"  confilio  cpifcopi  Wintonienfis,  Marefcballum  difi- 
**  davit  per  epifcopum  Menevenfem^  et  fie  juflit  con- 
•*  tra  eum  arma  movcre,  et  ejus  caftella  obfidere." 
Nor  can  any  thing  better  (hew  the  opinion  of  that 
age  concerning  the  right  of  refiftance  in  the  vafTal 
againft  his  lord,  though  that  lord  was  the  king  himfdf, 
than  the  account  which  the  fame  author  gives  us  of  y.  Mar.  Paris, 
a  difcourfe  between  the  above-mentioned  carl,  and  h*  lii'^"^*' 
one  fent  from  the  king  to  expoftulate  with  him,  and    '     *^  ^*'' 
Ihew  that  he  ought  to  fubmit  himfelftothe  king's 
mercy.     I   will  therefore  tranfcribe  here  fome  paf- 
fagcs  from  it,  and  add  a  few  remarks.     The  mef- 
lehger  faid,  that  he  had  heard  feveral  of  the  court 
declare,  it  was  the  duty  of  the  marcfchall  to  make 
this  fubmiflion,  "  quia  fecit  injuriam  domino  fuo^  qui, 
**  antequam   rex    invader  et     terrain    aut    perfonam 
"  mare f chain  ^  ipfe  invofit  t  err  am  domini  regis  y  com- 
*'  bujftty  deftruxity  et  homines  interfecit.''    Here  the 
complaint  of  the  earl's  having  committed  an  offence 
in  taking  up  arms  againll  the  king  is  made  to  confift 
entirely  in  his  being  the  ag^rejfor.     But  he  goes  ot\ 
to  fay,  **  Et  fi  ille  dicit,'  le  hoc  feciflTc  adtutionem 
"  corporis  fui  et  hsercditatis  fuse,  dicunt  quod  non  ; 
•*  quia  in  ipfius  corpus  et  exba^redationem  non  fuit 
**  unquam  aiiquid   machinatum.     Nee  ob  hoc  tamen 
**  deberet  prorumpere   contra    dominum  fuum,  donee 
"  oculata  fide   cognofceret  regem   contra  ipfum   talia 
*'  cogitare,  et  ex  tunc  liceret  talia   attemptare.^*     In 
thefe  words,  the  only  limitation  put  to  the  right  of 
the  earl  to  defend  his  pcrfon  or  property  againft  the    • 

Z  3  king 
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BOOK  II. king  is,  that  he  ought  not  to  break  oUt  into  th 
^^-—rv— — ^  open  revolt,  till  he  had  ocular  proof  of  the  king's 
defigning  fuch  things  againft  him.     His  anfwer  (as 
given  us  by  Matthew  Paris)  was  firft  to  deny  tbc 
charge*  of  his    being  the    aggreflbr  :    **  Non   eft 
<'  verum,  quia  rex  ip/t^  cum  femper  paratus    efem 
**  Jiare  juri  ei  judicio  parium  tneorum  in  curia  fua^  ef 
**  per  internnntios  plures  pluries  peiii  illud,  quod  ah 
^*  ipfo  tnibi  femper  extitit  deneg^aium,   terram  meam 
**  violenter  ingrejfus  contra  omnem  ji0itiant  inroa/it^^ 
He  pleaded,  that  the  king  had  denied  his  petition  to 
be  brought  to  a  legal  trial  in  the  king-s  court  by 
the  judgment  of  his   peers;    and   had,   againft  all 
juftice,  invaded  his  lands  5  notwithftanding  which^ 
.  he  had  made  peace  with  him  to  his  own  prejudice  \ 
but  conditionally,  that,  if  the  king  (hould  not  ob- 
fcrve  the  articles  of  that  peace,  he  Ihould  be  Iree  of 
homage  to  him,  as.  he  had  been  before:  ^*  ^uod  ega 
^'  effem  extra  homagium  fuum  et  diffiduciatus  ab  eo  \ 
^*  Jicut  prius  fui  per  dominunt   ^ifcopum  Meneven- 
^*  fern'*     Wherefore,  the  king  having  broken  moft 
of  the  articles  of  the  peace  or  agreement  between 
them,  and  eagerly  defiring  to  deprive  him  of  h]$ 
^ftate    and   liberty   (as  he  could  prove),  he  had  a 
right  to  recover  his  own,  $^nd  to  weaken  the  king's 
power  by  all  poflible  means :    '♦  Unde  cum  fere  i^ 
^^  omnibus    arti cults   in  forma  pacts  d^ficeret^  licuit 
^}  mibif  juxta  convemionem  meam^  quod  meum  erat  re- 
?'  cuperare  et  poffe  fuum   modis   omnibus  debilitare^ 
♦*  maxime  cum  ad  meam  deJtruSlionem  et  exbderedita^ 
^'  tionem  et  corporis  capticnem  anhelarit :   et  hoc  pra 
'  **  certo   didici,    et,  ft   neceffe   ejl,  probare  pcjfum'* 
JIc  goes  on  to  fay,  that  foOn  after  the  peace,  before 
be  had  taken  arms  to  defend  himfelf,  the  king  had 
deprived  hitn  of  his  hereditary  office  of  mareichall, 
without  judgment  cf  law,  and  refufed  to  rcftore  it  to 
him ;    whiclj  (hfwed  ^  deterpiination ,  to  kcijp  no 

peace 
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peace  with  htm ;  for  which  reafons  he  tbmigbt  fcVw-BOOK  VL 
Jfdf  abfoh)€dfrcm  his  homage  by  the  king  bimfelfj  as  he ' 
iaad  been  before  their  late  agreement ;  and  aliedged, 
that  it  was  lawful  far  him  to  defend  bimfelf  atd  by 
all  means  to  rofiji  the  maliee  of  tie  iing's  counfillors: 
^*  £t  quod  inagis  ei)',  pod  pacem  per  dies  quinde- 
^  cim,  antequam  WaUiam  intrarem^  aut  ab  aliquo 
**  me  defender€m,^»^7Wi«<7  fppliavit  me  ab  officio 
^*  MarefchaUi,  quod  jure  hasreditario  ad  me  perti- 
^  net  et  pofiedi  5  nee  aliquo  modo  ad  iilud  me  refti* 
**  luere  voluit  requifitus.  Unde  aperte  didici,  . 
**  quod  Rullam  pacem  voluit  mihi  obfervarc,  cum^ 
•*  pod  pacem  dcterius  quam  ante  me  pertradtarat. 
^*  Unde  homo  ftms  non  fuiy  fed  ib  iffius  hamagio  per 
^*  ipfum  ahfohtus  \  cum  ad  primam  diffidatiomm  re- 
^  direm,  juieta  diSam  convmtionem,  ut  pradi£lum 
*^  eft.  ^apropter  licuit  et  licet  me  defendere^ 
^^  et  malitU  confiliatorem  fuorum  modis  omnibus  ob- 
'^  viareJ* 

Being  told  of  the  great  wealth  and  power  of  the 
king,    which  would   enable   that   prince  to   bring 
againft  him  mwe  foreigners  than  he  could  procure 
to  aid  him,  ,he  anfwcred,  that  the  king  w^is  richer 
and    mca-e   powerful   than   he,    but   lefs    powerful 
than  God,  in  wbofe  jnftice  be  trufted  while  he  main^    . 
tained  and  vindicated  his  own  rights  and  thcfe  of  the 
nation :    That  he  did  not  confide  in  foreigners,  nor 
feek   their  confederacy;    nor   would  he  afk   their 
aflfiftance,  if  not  compelled  thereto  by  an  unfore* 
feen  and  immutable  neceffity:    ^^  Rex  ditior  me  ejt 
^*  et  potentior:  verum  eji.     Sed  non  potentior  eft  Deo, 
***  qui  ejl  ipfajufiitiaj  in  quam  confido  in  confervatione 
**  et  perfequutione  juris  mei  et  regni.     Nee  confido  in 
*^  altenigenisy    nee   ipforum    appeto    conf^ederationew,  v.  Mat.Vant 
•'  nijt,  quod  abjit,  inopinata  et  immutabili  fuero  com-  ^^^  ^^^^* 
^'  pulfus '  necejfitate.^^     And  in  anfwer  to  the  charge  p.79a, 
brought   againit    him   by  the  king's    counfellors, 
Z  4  that, 
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BOOK  II.  that,  in  hatred  and  to  the  damage  of  the  king  and 
'  kingdom,    he   had   confederated    himfclf  with    the 

king's  enemies,  particularly  the  French,  the  Scotch, 
and  the  Welfli,  he  denied  the  fadt  as  to  the  French, 
and  juftified  his  confederacy  with  the  King  o/  Scot- 
land and  the  prince  of  North-Wales,  becaufe  they 
were,  not  enemies,  but  vaflals  to  the  king,  till,  by 
injuries  which  they  had  received  from  the  king  and 
his  counfcllors,  they  had  been  driven  from  their 
fealty  (as  he  alfo  had  been)  againft  their  will,  and 
by  compulfion.  For  which  reafon  he  had  confede- 
rated himfelf  with  them  •,  that;  being  united  toge- 
ther, they  might  better  profecute  and  defend  their 
rights,  of  which  they  ,had  been  unjuftly  deprived, 
V,  Mat.  Paris,  than  they  could  being  feparatc  :  **  Item  pr(fponunt 
H  III,  p.^39?. ''  contra  marefchallum  confiliarii  regis^  quod  confosde- 
*^  ratus  efi  capitaneis  inimicis  ejus ;  videlicei  Francis 
"  gents y  ScotiSy  et  WalknfibuSy  et  *cidetur  eis  hoc  feciffe 
^^  in  odium  et  damnum  domini  regis  et  regni.  ^td  hoc 
*'  dicit  marefcballuSy  quod  de  Franci^enis  falfum  efi 
**  Jimpliciter.  ^^wd  diiium  ^  de  Scot  is  et^Walknftbus, 
^*  et  (quod)  videtur  hoc  fecijfe  in  odium  et  damnum 
>^  regis y  fimiliter  falfum  efty  praterquam  de  rege  Scotia 
^^  et  Leolino  principe  Northwalliay  qui  non  inimiciy 
^*  fed  f  deles  ejus  fuerunty  quoufque  per  irtjurias  ipjis 
'*  a  rege  et  ejus  conjiliariis  illatas  a  fidelitate  fua  in* 
**  viti  et  coaSfiyftcut  et  egOy  alienati  funt.  Et  propter 
*'  hoc  cum  illis  confosderatus  fumy  ut  melius  ftmuU 
^'  quam  feparati^  jura  noftra  perquiramus  et  defenda^ 
^*  mus ;  a  quibus  injufie  privati  fumuSy  et  in  magna 
"  parte fpoliati'' 

From  hence  it  appears,  that  the  (aw  of  England 
in  thofe  days  allowed  no  confederaj:y  of  the  vaffals 
of  the  crown  with  any  foreign  power y  unlefs  in  the 
cafe  where  a  foreign  king,  or,  prince,  being  him- 
Jclf  a  vaflal  of  the  crown,  was  oppreft  unjuilly  by 
the  king,  and   forced  to  confederate  himfeU  with 

his 
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his  con-vaQals,  for  their  mutual  defence-,  which  kinc!  BOOK  II. 
of  aflbciation  was  deemed  to  be  legal,  and  no  treafbii"^  ^  "^ 
againft  the  king  or  kingdom.  But  I  would  obferve, 
chat  this  muft  have  rendered  it  very  dangerous  for 
the  king  to  have  a  foreign  prince  his  vaffal,  particu- 
larly one  who  was  fo  near  a  neighbour  to  him  a§  the 
king  of  Scotland. 

I  (hall  conclude  my  citstions  from  this  very  re- 
markable part  of  M.  Paris*s  Hiftory  with  fomc  words 
of  the  Earl  Marefchall  j  which  (hew  that  he  thought 
it  not  only  lawful^  but  a  duty^  to  rcfift  the  invaGon  of 
his  rights  by  the  king. 

*^  Nee  ho€  ejfet  homr  regis ^  quod  volUntati  fua  f^».  Ibidem, 
*^  fentirem  qu^e  non  effet  ratione  fubnixa :  mo.facerem^*  ^^^ 
V  Jiii  injuriam  et  jufiiti^^  quam  ipfe  in  fubditos  exer- 
**  cere  debet  et  confervare.  Et  malum  exemplum  darem 
^*  omnibus^  videlicet  deferendi  juftitiam  et  juris  perfe- 
*'  quutionem,  propter  voluntatem  erroneamy  contra  om* 
^'  nem  juftitiam^  et  (in)  injuriam  fubditorum.  Namr 
*«'  ex  hoc  apparerety  nos  diligere  plus  pojjejftones  nojlras 
**  mundanas,  quam  ip/am  juftitiam.'* 

P,  130.  Tet  it  muft  be  underftood^  that  the  honor,  or 

barony  y  fo  created  by  the  crown^  or  fo  delivered  hack 

•  -   again  out  of  the  hands  of  the  king^  was  annexed  to 

certain  lands,  which  were  compofed  of  knights-fees^ 

-    and  held  of  the  crown  by  knight-fervice. 

That  baronies  of  England,  diftinft  from  grand- ^^  ^-^J^onia, 
ferjeanties,  were  all  territorial  till  long  after  thc^'**^'^^*  *' 
times  of  which  I  write,  cannot  be  difputed.  *'  Bun 
*>  (to  ufe  the  words  of  Mr.  Madox)  it  is  to  be 
**  remembered,  that  a  city  or  town  could  not  be 
*^  the  head  of  a  barony.  When  a  town  was  part 
**  of  a  barony,  it  was  only  part  of  the  demefnes  of 
"  a  barony.  But  if  there  was  a  caftle  there,  the 
-^^  caftle  was  ufually  the  head  of  the  barony.  For 
*f  example,  the  town  of  Richmond  in  Yorklhire  was 

^'  part 
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BOOK  H.  <^  part  of  the  dcoiefne  of  the  honor  of  Richmofid ; 

^  *    i       '  ^«  but  the  caftk  was  the  cnptff  banms.*^  * 

To  which  I  will  add,  that  anciently  Arundel 
Cdftle  ieems  to  have  been  the  head  of  the  barony 
anneiced  to  the  earldom  of  Su0ex ;  for  which  reafon 
the  earls  of  Suffcx  were  called  earls  of  ArundeL 

C  V.  fcft.  17.  Mr.  Seldcn  fays,  in  his  Titles  of  Honor,  "  But  othcr- 
*«  wife  (faving  in  this  cafe  ^vbere  grand-fcrjeanty  was 
'«  alone  rcfcrved)  the  baronies,  as  I  conceive,  con- 
**  fitted  of  fuch  knights-fccs  as  we  have  yet  fpdien 
**  of,  but  not  of  any  certain  number  of  them.  And 
*•  the  chief  feats  of  the  barons  in  any  part  of  thofe 
«*  fees  were  called  capita  haronumy  It  was  not 
therefore  neceflary  that  the  beud  of  a  baronj  ihould 
be  a  caAle ;  bvt,  when  there  was  a  cattle  upon  a 
barony,  thai  was  deen^d  the  bead  of  it  in  the  com« 
moa  ufage  of  thofe  times. 

Ibid.    Befides  the  miUt^y  fervicej  which  every  barm 

was  obliged  tOy  in  virtue  of  his  firf^  he  was  alfo 

bound  to  attend  the  king  in  his  parliament  andfu- 

preme  court  ofjuftice^  to  ajjift  in  his  judgements ^  and 

give  him  faithful  counfel  in  all  matters  concerning  tb$ 

dignity  of  his  crown  and  the  good  of  his  realm. 

Lord  Burleigh  fays,  in  one  of  his  Letters,  tbcU  no- 

hiUty  was  nothing  elfe  hut  ancient  wealth  in  afamUy^ 

By  this  he  meant,  that  nobility  was  in  ancient  tiiDcs 

territorial^  and  annext  to  the  poffeffion  of  hereditary 

F.  i4».  lands.     Monficur  Voltaire,  in  his  additions  to  his 

General    Hittory,   after   obferving  that   at  VenicCji 

and  in  the  ancient  republicks  of  Italy,  nobiUty  was 

attached  to  dignity^  to  employmentf  and  not  to  lands, 

fays,  "  that  every  where  elfe  nobility  became  the  right 

■^  of  pojejfors  of  land*     1  he  Herren  in  Germany, 

"  the  Ritos  Hombres  m  Sp2an,  the  Barons  in  France 

"  and  England,  enji^yed  an  hereditary  nobiUty^  by  nu 

*♦  cthet 
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^<  •tiwr  figbi^  thm  that  tieir  landsy feudal ornotjw^ltOOli,  TU 

^*  dal,.  remained  in  tbeir  families"  ^  iiv-j'"^ 

On  tbefe  paflages  k  may  be  neceflary  to  make 
fome  obfervations.  Ic  is  undoubtedly  true  that  in 
England,  as  wf:M  as  otlier  countries,  the  berediury 
pQ&ffiQn  of  nffMe  fitfs  gave  nobility  to  families: 
but,  I  apprehend,  the  reaibn  of  this  diftin£):bn  was 
an  obligation  annex t  to  thofe  lands,  namely,  thai  the 
fojfeffors  of  them  were  tif  fight  for  their  country^  at  their 
own  charges^  and  to  adminifter  jujiice  to  the  people. 
For  to  thefe  honorable  fundiions  the  idea  of  nobility 
might  juftly  be  attached ;  but  not  to  the  mere  pof- 
feffioQ  of  hereditary  lands.  Fiefs  were  divided  into 
noble  3Lnd  non  noble.  A  mereyi^^^^  tenure^  though 
hereditary,  could  not  give  nobility,  Juftice  was 
adminiftered  to  the  people  by  all  the  pofiefibrs  of 
ftobk  fiefsy  in  the  king's  court,  in  the  county  and 
hundred  courts,  or  in  the  court  baron.  Some  he- 
reditary ofiices,  fuch  aa  &rievalties  of  particular 
counties,  to  which  judicature  was  annexed,  gave 
nobility  to  the  families  of  thofe  who  held  them ;  and 
fo,  I  prefume,  did  all  offices  held  by  the  tenure  of 
grand  ferg^anfy  in  the  king's  court,  or  about  his  per- 
Ton.  Many  rf  thefe  were  neither  military  nor  judi* 
cial :  but  they  ennobled  the  pofieOfors  by  a  dignity 
derived  from  their  relation  to  the  crown  and.  perfon 
of  the  l^ing. 

P.  133.  Robert  earl  of  Mortagne,  <m  whom  be  be- 
Jl^Wfd  the  earldom  of  Cornwally  had,  in  that  and 
pther  counties^  feven^  hundred  and  thirty^tbree  ma- 
nors.' 

Mr,  M^do^  obfcrves,  in  his  Baronia,  "  that  there  l.  i.  c.  p,  3. 
^^  were  in  England    certain   honors,    which   were 
^*  often  called  by  Norman,  or  other  foreign  ntimes» 
^*  that  is  to  fay,  fometimes   by  the  Englifli,  and 
f*  fometimes  by  the  foreign  name  11  for  example, 

^  ''mUiam 
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,  BOOK  If.  *<  William  de  Fcrz^  Deforce,  or  de  Fortibus,  was  lord* 
T  "  of  the  honor  of  Albemarle  in  Normandy.  He 
**  was  alfo  lord  of  another  honor  in  England ;  to 
*'  wit,  the  honor  of  Skipton  in  Craven.  Thefe  ho- 
"  nors  were  fomerimes  called  by  the  Norman  name, 
•'  the  honor  of  Albemarle,  or  the  honor  of  the  earl 
•^  of  Albemarle/*  I  have  quoted  this  paffage  to  ac- 
count to  the  reader  for  fome  fuch  titles  which  occur 
in  this  hiilory. 

P*  134.  For  iy  the  accounts  in  the  Exchequer  wefind^ 
that  much  lefs  was  taken  by  King  Henry  the  Second 
for  the  farms  of  other  earldoms  efcbeated  to  the 
crown. 
SccMadox,        R.  de  Glanville,  who  farmed  of  King  Henry  the 
^'^TMaLn    Second  the  great  earldom  of  Richmond,  was  charged  . 
ItoUV  2.       no  more  than  four  hundred  and  thirty  three  pounds 
R«.  5. 6.      fevcnteen  fhillings  and  three  pence,  for  the  manors 
of  which  the  honor,  or  barony,  was  compofed,  and 
for  the /i&Zr^i  ^^»»7  of  Gippefwiz  (the  county  court), 
and  the  fervice  of  the  Drenges  (a  fpccies  of  tenants 
belonging  to  the  manors.) 

P.  135,  i^S^  But  the  Saxon  earldoms  were  not  here- 

ditary :  for,  though  they  were  fbmetimes  permitted  to 

'  defctnd  from  father  to  fon,  it  was  not  by  any  rights 

or  claim  of  inherit ance,  but  on^y  by  the  indulgence  and 

favor  of  the  king. 

Even  fo  late  as  in  the  reign  of  Edward  the  Con- 
fefibr,  we  find,  that,  upon  the  death  of  Siward  earl 
of  Northumberland,  becaufe  his  fon  Wakheoff  was 
then  an  infant,  that  earldom  was  given  to  Tofti,  the 
fon  of  earl  Godwin;  and,  on  the  death  of  Godwin, 
Algar,  the  fon  of  Leofric  earl  of  Chefter,  was  inverted  ' 
with  that  earldom. 
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P.  137.  ^beform  of  girding  tbimwiib  afword^  wh^H^OOK  IL 
tJkey  were  invefted with  their  earldoms ^  was  likewife ' .     -..    ," 
Jlron^Iy  expre£ive  of  a  military  commijjion  appertain^ 
ing  to  the  office  and  dignity  of  an  earl.  , 

An  old  hiftorian,  cited  by  Mr.  Sclden,  fays,  that  Titles  of  Ho- 
when  Sir  Andrew  Harcloy,  carl  of  CarliQe  in  tbp^^*^^"^^ 
reign  <xf  Edward  the  Second,  was  degraded  for  treke  *  '       ^  ' 
fon,  *'  the  fword  which  the  king  him  gave,  to  keep 
"  and  defend  his  land  therewith^  when  be  made  biff^ 
"  earl  of  CardoiU  was  broke  over  bis  bead**    This 
(hews  how  long  the  opinion  continued,  that  the  de- 
fence of  the  country  was  comtpitted  to  the  earl  with 
the  fword  he  received  at.  his  invcftiture.     The  carl  of 
Chefter,  Hugh  Lupus,  had  that  county  from  Williatn  - 
the  Conqueror  given  to  him  and  his  heirs,  "  Adco  • 
**  liberam  ad  gladium,  ficut  ipfe  rex  totam  tenebat 
*'  Angliamad  coronam  fuam,"  as  Mr.  Seldencitcj  Ibidem, fca.t. 
the  words  from  an  old  author. 

P.  141..    It  is  a  mojl  remarkable  thing,  that  all  tbf 

charters  now  extant  for  the  creation  of  earls  (the 

moji  ancient  of  which  were  granted  by  Matilda) 

make  no  mention  of  any  determined  number  of  knights 

viihich  the  earls  were  bound  to  provide. 

Of  thefe  the  firft.in  date  is  the  charter  of  creation 

to  Geoffry  de  Magnavilla,  for  the  earldom  of  Eflex, 

which,  was  in  thefe  words  :    "  Ego  Matildis,  filia 

**  Regis  Henrici,   et  Anglorum  domina,  do  et  con- 

^*  cedo  Gaufreda  de  Magnavilla  pro   fcrvitio  fuo, 

'**  et  haercdibus  fuis  pod  cum  hsereditabilirer,  ut  fit 

**  Comes,  de*  Eflexia,  et  habeat  tertium  denariutn 

«  Vicecqmitatus  de  Placitis,  ficut  comes  habere  dc; 

..'*  bet  in  comitatu  fuo :  &c."  .  The  reft  relates  to 

^.oiber.  grafts   which  the  emprefs  made  to  the  earf. 

,Mr.  )R^mer,  by  miflake,  has  publifhed  in  his  Fce-x.  I.  p,  t. 

^dcira  another  charter  of  Matilda  creating  Milo  FitiJ. 
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yot)X  IL  waiter  earl  of  Hereford,  as  the  moft  ancient  no# 

'  extant.    It  runs  in  thfefe  words :    "  Sciatis  me  fc^ 

'•*'  cifle  Milonem  de  Gtoceftril  Comitcm  de  Ifcre- 

*«  ford,  et  dediffe  ei  motam  Hereford,    com  tota 

^  Caftello,  in  feodd  et  h^rcditite  fibi  et  hseredtbu* 

**  fuis  ad  tenendum   dc  me  et  haeredibus    meis* 

•*  Dedi  etiam  ei  tertium  denarium  redditAs  burgt 

«•  Hereford  cjuiCquid  unquam   redxlat,  et  tertium 

«•  denarium  placitorum  tocius  comitatfts  Hereford." 

The  charter  of  Henry  the  Second  to  WilKam 

d^  Albiney  earl  of  Arundel  isf  fo  particular  as  to 

,  be  worth   inferting   here.     The  words  are  thcfc: 

T^i^^f  H*    **  Henricus  rex  Anglia,   et  dux  Normannise,   tt 

nor/pmiL*  *^  conies  Andegaviaj,  archiepifcopis,  epifcopis,  &c. 

cv.fca.iQ.  ^«  falutem.    Sciatis  me  dediflfe  NiVilliehno  Comiti 

**  jlrundel  caftellum  de  Arundel^  cum  toto  honore 

*<  Afundelliy  et  ciim  omnibus  pertinentiis  fuis,  te* 

**  nendum  fibi  et  haeredibus  fuis,  de  me  ct  hseredi- 

*^  bus  meis,  in  feodo  et  haereditate,  et  tertium  de- 

•*  narium  dc  placitis  de  Sutbfex^  unde  Comes  eftj^ 

This  was  not  a  charter  of  creaticHi  to  an  earldom, 

like  that  before  recited :  for  William  dc  Albiney  is 

ftyled  in  it  earl  of  Arundel  i  but  it  gives  or  confirms 

to  him  the  caftle  of  Arundel  with  the  honor  (or 

barony)  thereunto  belonging,  and  all  its  other  ap* 

pertenances,  together  with  the  third  pentfy  of  the  coun^ 

iy  of  SuJfeXi  which  is  faid  to  be  bis  earldom,  though 

his  title  is  taken  from  the  caftle.    Note,  that  in  this 

record  the  caftle  appears  to  be  ^n  appendix  to  the 

earldom,  not  the  earldom  to  the  caftle. 

Mr.  Selden  obferves,  that  this  lord  was  fomc* 
times  ftyled  earl  of  S^fex^  and  fometim^  of  Chi* 
ihejler,  which  denoted  the  fame  perfon.  Yet  he  was 
more  ufually  called  earl  of  Arundel,  the  r^afon 
of  which  I  have  given  in  another  note  on  this 
.bob&u 
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Vf  142.  And  as  other  baronies  differed  in  tbe  numierBOOKTIi. 

of  knigbtS'fees  by  which  they  were  held,  fo  iikewife  ^       m/ l  ^ 

did  tbefe. 

For  inftance,  it  appears  by  records,  chat,  during 
King  Henry  the  Second's  reign,  the  barony  ctf  thfe 
earl  of  Cornwall  comprifed  two  hundred  and  fifteeh 
knights-fees,  and  a  third  part  of  a  fee ;  that  of  thfc 
earl  of  Norfolk  one  hundred  and  twenty-five  fees ; 
and  that  of  the  earl  of  Warwick  one  hundred  and  tWQ 
fees  and  a  fradHon. 

V.  143.  We  find  in  fame  charters^  that  the  mapftrdtes, 

or  chief  citizens  of  Londbnj  Tcrk,  tVitrwick^  and 

other  principal  cities j  had  the  title  of  barons. 

In  King  Henry  the  Firft's  charter  to  the  city  of 
I^ondon  it  is  faid,  *^  Ecclefice  et  barones  et  cives 
^  teneant  et  habeant  bene  et  in  pace  focnas  fuas  Spelm.  Glofl: 
<*  cum  omnibus  confuetudinibws,  &c/'  ''  In  whith"  Jonook!  "* 
(fays  Sir  H.  Spelman)  "  lunderftattd  barones  ,^to 
^*  crvibus  praeftantioribus  qui  focnas  fuas  et  confue- 
"  tudincs,  id  eft,  curias  habent  et  privilegia,  eotum 
'*  inftar  qui  in  comitatu  haroHes  comitatus  dicuntur, 
**'  et  liberi  tenentes,  quique  de  re  feudali  cognofce- 
"bant  in  civitate,  ut  alii  illi  barones  in  comitatu.** 
He  mentions  aifo  another  charter,  viz.  that  of 
H.  III.  de  libertatibus  London,  which  fays,  Barones 
civitatis  London  eligant  Jibi  Jingulis  annis  de  fe  ipjis 
fjtajorem ;  and  a  writ  of  H>  I.  addreft  Fukhero  fitio 
Walteri^  et  Eufiacbio  vicecomiti  fuo  et  omnibtts  ba^ 
ronibus  de  London.  After  which,  he  fays,.  "  Sic  ba- 
•*  Tones  de  Eboraco,  de  Ceftria,  de  Warwicd,  de 
^  Feverfham,  et  pluriutn  viUarum.regiis  privikgiis 
^^  infignium,  &c.*' 

Matthew  Paris,  fpeaking  in  general  of  the  Lon* 
•itetiers,  fays,  **  Londoilienfes,  quos  projSter  crviti- 
f*  tis  ^gnitatcm,  ct   civium    antlquitatem,   barones 

^  con- 
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BOOK  II.  ^<  confuevimus  appcllare."    Yet  I  hardly  think  the 

J^^T^*^^  inferior  citizens   could  ever  be  called   barons,  but 

liamcntary      only  the  magiftratcs,  or  thofc  in  whom  the  power 

Hift.  voL  i.     of  the  city  refided.     In  the  poll  tax  of  the  firlt  year 

^  ^*'"  of  King  Richard  the  Second,  each  of  the  aldermen 

of  London  was  rated  as  a  baro?t ;  the  mayor  as  an 

e;;arl  \  and  all  other  mayors  of  great  towns  in  Eng- 

land,  each  as  a  baron. 

P,  147.    Madox  fajSy  be  (the  conjiahlc)  *was  a  high 

officer  loth  in  war  and  peace^  and  obferves  that  the 

*ii'ordJignifies  a  captain  or  commander. 

The  Author  of  the  dialogue  dc  Scaccario  ufes  a 

flrange  exprcflion  in  defcribing   this  officer  at  the 

Exchequer.     He  fays,  that  next  to  the  chancellor 

fat  **  miles  gregarius  quern  contejlabularium  dicimus,'* 

It  is  amazing  that,  he  (hould  call  fo  high  an  officer 

^  <a  common  .foldier^   efpecially  as  he  tells  us   in  the 

fame  place,  that  the  conftable  had  the  precedence 

of  the  king's  marefchall,  "  poji  hunc  duo  camerarii, 

**  £s?r.  poJi  hcs  miles ^  qui  vulgo  dicitur  mdrefcallus^'* 

'    'and  (in  another  pare  of  his  book)  that^he  c^uld  not 

'eafily  be  drawn  from  the  king  to  attend  the  lefljbr 

affairs  of  his  office  at  the  Exchequer,   becaufe  of 

V.  Dial,  cic    greater  and   more  urgent  bufinefs ;  "  quia  contefta- 

^^^M^A^    "  ^«ii7rw  a  rege  non  facile  pot  eft  avelli  propter  w^- 

Hift.  of  the    ^^  jora  et  magis  ur^entia:'^    Sir  William   Dugdale 

Exchcq.  1.  i.  takes  notice  that  he  is  ftyled  in  lome  records  jt>n>?f^j 

p.  8.  arid  10.   tnilitia  domus  regta. 

Baro^f  T'i    ^*  ^-S^*  ^^  it^firftfenfe  it  Jignified  m^fter  of  the  horfe 

c-Tp^iis''  ^  to  the  king.   .         . 

»«^-  .  There  were  alfo  inferior  marefchalls  In  the  kingts 

ftables,  and  employed  in  the  care  of  liLs  hawks,  &€• 

ovci:  all  whom  the  great  niarefchall  prefided ;  and 

.    therefoftB 
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I^lierefore  his  office  was  called  in  a  charter  of  iCing  B  O  O  K.  If. 
'   John  inagijtratus  marifcalci'a,  ^    "  ^      * 

P.  156.  In  the  reign  of  Henry  jhe  Sixth  J  JdUn  baker 
'held  certain  lands  in  Kent  of  the  King,  hy  the  fer- 
vice  of  holding  the  king*s  head  in  the  fhip  which 
carried  him  in  his  paffage  between  Dover,  and 
fVhitfdnd,  This  was  adjudged,  to  be  grand-fcr- 
jeanty ;  fsff . 

Madox  mentions  a  record  of  the  reign  of  Ed- 
ivard    the    Second,    by    wliich    it    appears     that 
Thomas  dc  Warbythton  held  the  manor  of  Shirc^ 
field  in  HampDiire  of  the  king  in  chief,  by  the  fer- 
jea'nty  of  being  marefchall  of  the  whores  in  the  king^s 
houfeholdy  and  of  difmembering  malefaSors  condemned^ 
and  of  meafuring  the  j^alons  and  b'ujhels  in  the  king^s 
houfehold.    But  he  very  improperly  placies  this  tenure 
aniong  the  grand  ferjeanties,  wpich  the  record  does  not 
warrant.     The  words  are  :  "  Per  ferjentiam  ejfendi 
*'  mdref callus  de  meretricibus  in  hoffi(io  regis,  et  dif* 
^*  membrare  malefa£lores  adjudicates^  et  menfurar'e  g^- 
'^  lones  et  biiffellos  in  hofpiXio  regis  J*     Certainly  Sir  jrfj 
Spelman  would  not  have  called  this  the  higheji  and 
moji  illujirious  feudal  fervice,   as  he  defcribes  grand* 
ferjeanty.     It  was  apetty-ferjeanty  of  the  meaneft  and 
moft  difhonorable  nature.     The  record  traces  it  up  as 
high  as  to"  the  reign  of  King  Henry  the  Second. 

P.  166.  And  other  examples  occur  of  the  fame  power 
being  exercifed^  for  fever al  ages,  by  private  perfons 
in  England^  without  the  aiitborily  of  a  royal  com* 
miffion.  .  - 

I  do  not  mean  that  it  was  fo.exercifed  for  feveral 
ages  after  the  times  of  which  1  write,  buc  in  thofe, 
times,  and  before.     Mr.  Seldeh  fays^  "  the  perfons  ^it^  of  "^^   , 
*^  that  gave  this  dignity   anciently  were'  fometimcs^%'  Fc*ft  ij. 
Vol.  III.  ^        A  a  **  fubjects 
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BOOK  III. ««  fubjeds  (and  thcfe  gave  it  without  any  fuperioF 
•  '  »'  authority  granted  to  them)  as  well  as  fov^reignSf 
^'  Though  longfince  it  hath  grown  to  be  clear,  none 
**  gives  it  with  us  but  the  fovereign,  or  jR>nne 
^^  other  by  his  command  or  commiffion/*  It  ap- 
pears that  the  liberty  of  receiving  it  from  a  fubjeft, 
uncommiffioned  by  the  king,  was  fopner  takep 
from  the  king's  immediate  tenants  in  chief,  than 
from  others.  Mr.  Sclden  mentions  a  writ  of  the 
twenty-ninth  of  Henry  the  Third,  in  which  thofc 
of  the  fecond  kind  (that  is,  fuch  as  held  miliury 
fees  of  fubjefts)  were  to  be  diftrained,  quod  tunc 
jint  ihi  parati  ad  recipiendum  arma  de  quibufcunque 
voluerint.  In  which  form  the  writs  went  to  all  the 
fiibjedls  of  England.  He  Jikewife  cites  writs  of 
fummons  or  diftringas  from  the  clofe  rolls  of  the 
forty-fogrth  of  Henry  the  Third,  of  the  fixth  of 
Edward  the  Firft,  and  of  the  fixth  of  Edward  the 
Second,  in  which  a  diftindion  is  made,  that  fome 
were  to  come  and  receive  knighthood  from  the 
king ;  and  others,  being  not  tenants  to  the  kingy  (houl4 
be  iiimmoned  or  diftrained  adfe  milite^  faci^ndoSy  or^ 
^d  ariY^a  fufcipienda. 

Ibid.  Nay  our  kings  themfehes  have  been  knighted  by 
the  hands  of  their  fubjctls^  as  Henry  the  Sixlh  by  the 
duke  of  Bedford' Sy  and  Edward  the  Sixth  by  the  duke 
of  Somerfet's. 

In  France,  the  great  reftorer  and  patron  of  chi- 
valry, Francis  the  Firft/ cholc  to  receive  the  order  of 
knighthood  from  his  fubjedt,  IVJonfieur  Bjjyard,  il- 
luftrious  only  by  his  valour  and  a  conduct  withou? 
Titles  of  Ho-  reproach.  Mr.  Sclden  quotes  a  paiTage  from  Mt 
c.^v.  fea.34.  ^^"^^  ^^  which  it  is  faid,  that,  in  the  year  125^5^, 
Alexander  the  Third,  king  of  Scotland,  having  been 
knighted  by  Henry  the  Third^  king  of  England^. 
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the  Earl  Marefchal  demanded  the  king  of  Scotland's  BOOK  II. 
horfe  and  accoutrements,  as  a  fee  due  to  him  by  '     -^ 

ancient  cuftom  :  but  that  prince  anfwered,  that  he 
,conceived'  no  fuch  fee  could  be  due  to  the  Earl 
Marcfchall  from  him,  becaufe^  at  his  ownfleafure^  he 
might  have  received  his  knighthood^  either  from  any 
other  catholick  prince^  or  from  any  of  his  own  nobles. 
Mr.  Seldcn  by  nobles  vfnderftands  gentlemen^  zvidi  \ 
believe  very  rightly, 

p.  167,  ^hefoetGunther^  who  was  contemporary  with 
Henry  the  Second^  fays^  in  a  Latin  poem^  that  the 
^mperor  Frederick  Barbarojfa^  the  better  to  repel  th^ 
enemy  from  his  borders^  and  defend  his  country  by  the 
fuperior  force  (of  his  arms,  granted  knighthood  to 
many  perfons  of  low  and  vulgar  birthj  which  irf 
France  would  have  been  thought  a  Jiain  to  thaf 
dignity. 

By  fome  old  laws  of  France,  if  any  mar),  who  Sec  Selden^^ 
was  not  a  gentleman  by  his  father  (though  he  was  J^^^^^  ®/  ^?' 
ij  by  his  mother),  had  been  made  a  kpight,  his  lord  c.  iil.  fea.  a4. 
might  degrade  him,   by    cutting  off  his  fpurs  on  a 
dunghill.     Du  Cange  aflerts,  that  it  vyas  ncceflary  v.  Du  Cange 
for  a  perfon  who  afpjred  to  the  order  of  knighthood  ^f  l^^jftj-;^ 
to  prove,  that  not  only  his  father  and  mother,  but  dc  St,  Louis. 
l)is  grandfather  and  grandmother,  were  nobly  born ; 
which   Father  Daniel  confirms,  but   Qbferves,  that  v.  Hift.  de  l:^ 

in  France  and  other  countries  this  rule  in  time  was^li.^^^  ^J^^' 

■  •  C011&  t»  1 

relaxed,  and  that  the  French  kings  difpenfcd  with  iti.  ui.'p]^ 
on  many  occafion^. 

Ibid.  And  in  the  nineteenth  year  of  the  fame  king 
(Henry  the  Third )y  all  the  fheriffs  of  England^ 
were  commanded  to  make  proclamation  in  their 
refpeSfive  counties^  that  all  who  held  of  the  king 
iff  chief  one  knighfs-fee  or  more^  and  were  not 
.  ^et  knighted^  fhould  take  arms  and  get  thsmfelvei 
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knighted  before  the  next  Cbrijimas^  as  they  loved 
the  tenements^  or  fees j  which  they  held  of  the  king. 
•  It  feems    that   this    injundion    was    afterwards 

thought   too  hard  on  the  poorer  knights.     For  it 
was  declared    by   a6l  of  parliament,    in  the  firft 
year  of  king    Edward    the   Second,   *'  that  none 
"  fhould  be  forced  to  take  upon  them  the  order 
'*  and   arms  of  a  knight,  who    had    not    twenty 
*^  pounds  yearly  in  fee,  or  for  term  of  life;   or 
**  before  they  came  to  the  age  of  one  and  twenty 
**  years.     And  fuch  as  had  holden  their  lands  but 
•*  a  fmall  time,  or  alledged  great  age  or  default  of 
'^  their   members,  or  any  other   incurable   difeafe, 
"  or  charge  of  their  children,  or  fuits,  or  any  other 
'*  fuch  neceflary  excufes,   were  only  to  pay  a  rea- 
**  fonable  fine/*     But  it  muft   be  obfcrved,   that 
this  a£t  does  not  confine  the  obligation  of  receiving 
Sec  Britton,  c  knighthood  to  tenants  in  chief  of  the  crown.     Brit- 
avoir^^^^  ^"  ton,   who    wrote   about  the   time  of  Edward    the 
Scldcn's  Ti-    Fifft,  fays,  that  a  lord  could  not  legally  compel  his 
ties  of  Ho-    tenant  to  give  him  the  aid  due  by  tenure  for  making 
Tv.  ?ca.36.  his  fon  a  knight,    if   he  was  not  a  knight    him- 
felf..      . 

P.   1 68.    Whether^  in  the  times  that   I  write   of^ 

any  compulficn  was  ufed  to  oblige  men  to  be  knighted^ 

I  cannot  pojitively   affirm :    but  as  Mr.  Madox^ 

in  his  hiftory  of  the  Exchequer ^ '  has  given  no  re^ 

^ords  of  any  fines  being  levied  on   that  account ^ 

or  proclamations  ijfued  to  enjoin  ity  till  the  reign 

of  Henry  the  Thirds  and  many  in  and  after  that 

reigny  the  prefumption  is  Jlrong^  that  it  had  not 

been  the  pra£lice  before  the  death  of  King  John, 

Sec  his  Bri-        Camden  dates*  this  compulfion  from  the  reign  of 

Itf  DcgV\«  Henry .  the   Third,  and  obferves,   that  from    that 

of  England,    time  it  fcemcd  a  title  of  burthen  rather  tban^ of  hon&r. 

liidced  we  may  reckon  a  praftice,  fo  contrary  to  the 

fpiric 
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fpiut.and  policy,  of  knighthood,  amongjhe  badBO'OK  IT. 
methods  mad^  ufe  Qf,  by  the  rapacious  mi^ifters  of*  .^  ' 
that  king,  to  draw  money  from  the  fubjeft. 

p.  176.    Every   knight  bad.  bis  laiys  4o  wbfff^  be 
vtpf^ed  fai^^ul  j^r^vm^  ^wbofe^  fav<irs  be'  iji>0^e  in 
totprnamefits  and  m  battles^  and  for  wbofe'>i'6nor  be^^ 
was\  always  prepared  to  combat  with  »d  iefs  zeal  l 
atid  enthufiafm^  tbanfor  tbe  defence  of  tbe  catbolick 
religion  itfelf.    ...    -  \     . 

Even  in  the  reign  of  'Queen   Eliaabeth,   a  chaK  ■ 
koge  \va§  fent  by  the  carl  of  Eflcx,  tothtf  count  • 
de  Brancas  Villars,  who   was  governor,  of  Rouen,^ 
then  beficged.by  king  Henry  thef49Urth  of  France* 
aqd  his  Engljih  confedecates  under  the  contmaiid  of  ^ 
that  earl ;  in  which  he  c^cred  to  maintaii^,  among  ^ 
other  point?,  tbat  bfi  bad  .a  more  heautiful  mftref$  \ 
than  Villars^  ■  It  muft  liawever  be.  obfcrved>  that^  • 
in  doing  this,  he  (hewed  himfclf^  not  only  4  giH^-^ 
hUgbt^hnt  a  good  courtier :  for  he  knew  the  queen  i 
would   think,    that  ^^  was   the  miftrefs  of  yvhofe  * 
beaui:y.  hev  propofed   to  be  the    champion.  -  Thisy  * 
and  fome  c^her  fimilar  palFages  of  that  reiga,'  (hew  ' 
us  the  reafon  why  Spenfer,  who  was  a  man  of  good 
fenfc,  ^s  well  as  a  fine  poet,  thought  he  could  not  ^ 
make  .his  court  more  agreeably  to  his  fovereign^  > 
who  loved  the  notions  of  romantick  gallantry  and  "* 
honor,  than  by  reprefcnting  her,  in  his  Fairy  ^uieee,  ' 
as  the.paironefs  of  the  moft  iiablime  chivalry,  and  as 
fending  forth  the  moral  virtues,  illuftrated  under  ' 
the  cbarafters  of  diiFcrcnt  knights,  to  free  the  world 
from  vice  anfl  oppreflion,  and  to  merit  her  favor  by 
heroic  aftigns*     In  this  light  the  Fairy  ^een  is  as 
much  a  ftate  poem,  as  the  jEneis  of  Virgil. 

P.  175.    Tbe   ranfoms  paid  to  knights  for  tbe  pri-  "^ 
foners  they  took^  and  the  fhares  ajfigned  to  tbem,  by 
A  a  3  ci(fiom. 
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fiOOK  li.     tufiomj  bf  ail  the  booty   and  fpoils  which  were 
'  gained  from  an  enemy ^  furnijhed  them  with  ample 

means  of  advancing  their  fortunes :  hut  they  bad 
moreover  rich  prejents  made  to  them  by  the  princes^ 
cr  nobles,^  they  ferved^  upon  the  performance  of  any 
emineftt  feats  if  valour. 

After   the  battle  of  Poiftiers,  the  EhgliQi  faid, 
that  tkey  would  not  fet  fo  high  a  price  upon  a  knight  or 
gentleman^  but  that  he,  might  ft  ill  be  able  to  live  accord- 
ing to  his  ranki  ^^^  to  follow  the  wars  in  an  equipage 
agreeable  to  his  quality.     This  is  mentioned  by  Froif- 
fand  as  an  aft  of  generous  ccurtefy.     Mr.  Selden 
fays,  that,  by  the  law  of  arftis,  thofe  captives,  whofc 
ranfom  caoie  to  above  10,000  crowns,-  belonged  to 
the  king.    .  Barnes  tells  us,  after  Froiflard,  that  by 
their  viAory  at  Poiftiers  all  the  prince's  men  were 
enrichedy  as  weH.by  ranfoining,  as  by  the  fpoil  they 
found  there,  confiding  of  gold,  filver,  plate,  and 
jewels,  befides  horles,  armour,  and  what  they  found 
.about  the  dead.     At   the   end   of  the   aiftion   the 
prince  embraced  the  Lord  Audley,  and  faid  to  him, 
Sir  James^  both  1  myfelf  and  all  others  acknowledge 
yoj(,  in  the  buftnefs  of  this  day^  to  have  been  the  befi 
doer  in  arms.    Wherefore^  with  intent  to  furnifh  you 
the  better  topurfue  the  wars ^  I  retain  you  for  ever  td 
be  my  knight  y  with  five  hundred  marks  yearly  revenues^ 
ivf>ich  IJhall  affigh  you  out  of  my  inheritance  in  Eng- 
land.    Five  hundred  marks  per  annum  in  thofe  days 
was  a  very  noble  eftate.,    But  the  generous  knight, 
though    much  pleafed  with  the  honbr  of  the  gift, 
divided  it  all  among  his    four   efquires,  who  had 
fcrved   him  well  in  the  battle.     When  the  princd 
knew  thisj  he  confirmed   the  grant   to   them,   and 
fettled  on  him  a  further  penfion  oijioc  hundred  marks', 
which  was  confirmed  to  him  by  the  king  for  the 
term  of  his  life,  and  for  a  twelvemouth  after,  to  bt 
received   out  of  the  coinage  of  the  ftannaries   in 

Gornvvall^ 
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Cornwall,  and  the  prince's  lands  in  that  county.  BO  OK  IF. 
Many  more  inftances  might  be  given,  to  Ihew  the  ^  '  ^ 
profits  that  knights  might  gain  by  their  chivalry. 
When  thcfe  inftitutions  were  in  force.  The  trade  of 
war  feems  at  prefent  to  be  mot-e  gainful  to  the  ge- 
neral, but  much  lefs  to  the  officers  or  private  foldiers 
of  an  army,  than  it  was  in  thofe  days. 

P.    176.    Indeed  it  never  quite  funky  till  the  fpirit  of 
chivalry  began  to  grow  out  of  fajhiofi,  and  was  even 
rendered  the  objeii  of  ridicule. 
The  fear  of  this   confequence   made   the    duke 
d*Alva  fay,    that  Don ^ixote  would  ruin  Spaing 
though,  in   truth,   the   ridicule    of  that   ingenious 
book  is  not  pointed  againft  the  fpirit  of  chivalry,  . 
but  againft   the  abfurd  reprefentation  of  it  in  the 
Spanish  romances^ 

P.  17  8.    /  will  addy  that  the  two  tafi^  who  appear 
to  have  fafhioned  themfelvcs  upon  the  fame  models 
and  to  have  poffejfed  in  perfe£iion  all  the  virtues  of 
their  order^  were^  in  France^  the  Chevalier  Bayard, 
and  in  England^  Sir  Philip  Sidney* 
In  valour,  courtefy,  generofity,  and  a  high  arid 
noble  fenfe  of  honor,  the  peculiar  virtues  of  chivalry, 
thefe  two  knights  may  be  w(*U  compared  togethei- ; 
but  Sir  Philip  Sidney's  charader,  upon  the  whole,  is 
much  fupeiior  to  Bayard's^  becaufe  he  not  only  ex- 
celled that  gentleman  in  wit  and  learning,   but  was 
alfo   endowed    with   great   talents  and  abilities  fdr 
ftate  affairs,  as  we  know  from  the  teftimony  of  the 
greateft  ftatefman  of  that  age,   William  prince  of 
Orange,  who  fent  this  meffage  to  Queen  Elizabeth  Scc  sir  F. 
by  Sir  Fulk  Greville,  "  that  (in  his  judgement)^  ^^^SrdB^rk's 
**  majejty  had  one  of  the  ripeji  and  greateji  counfellors  ofuu  of  Sir  P. 
"  fate  in  Sir  Phi  lip  Sidney  that  then  lived  in  Europe  ^^^^^yy  c.iu 
"  to  the  trial  of  which  he  was  pleafed  to  leave  his^'^^' 

A  a  4  "  own 
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BOOK  11.  «  ffwn  credit   tngzgcdy   until    her  majefty^  might, 
"^  wj:    ^.!  /*  pleafe  to  employ  this  gentleman  either  amongfj:, 
'*  her'fricnds  or  enemies.** 

The  credit  of  the  prince  of  Orange  wants  no  fupr 
port ";  but  I  will  add,   from  the  lathe   author.  Sir 
P'  34»  Fulk  Grevillc,    the  teftimony  of  the  earl  of  Lei- 

cefter,  who  faid  to  Sir  Fulk,  **  that,  when  he  under- 
"  took  the  government  of  the  I^ow-countries,  he 
".  carried  his  nephew  (Sir  Philip  Sidney)  over  with 
**  him,  as  one  amongft  the  reft ;  not  only  defpifing 
*'  his  youth  for  a  counfcUor,  but  withal  bearing  a 
**  hand  over  him  as  a  forward  young  man.  Not- 
**  withftanding,  in  fhort  time,  hefaw  this  fun  fo  rifen 
^^  above  his  horifoHj  that  both  he  and  all  his  Jars  were 
,  ^^  glad  to  fetch  light  from  him.     And  in  the  end  ac- 

**  knovvkdged,  that  he  held   up  the    honor   of  bis 
"  caftial  authority  By  him  whilft  he  lived,  and  found  , 
**  reafon  to  withdraw  bimfelf  from, that  burthen  after 
Ciii.  p. 3.     ^^  his  deaths    But,  left  ,this  praife  might;  be  fuf-.. 
peAed,  as  coming  from  a  relation,  Sir  Fulk  fays 
fujther:    "In    wnat  extraordinary    eftimation   his 
**  wortK  was,  even   amongft  enemies,  will   appear 
*'  byhis   death;    when    Meh(ioi[a,   a fecretary   of, 
"  many  treafons  againft  us,  acknowledged  openly, 
**  th'at^   bowfoever   be   was    glad  King  Philipy   bis 
^^  majlefy  had  loft  in  a  private^gentlemah  a  danger-.  \ 
**  ous  enemy  to'  his  ft  ate ;  yet^  he  could'  not  but  lament  > 
'^ ,  to  fee  Chriftendorh  deprived  of  fo  rare  a  light  in 
**  thefe  cloudy  times,  and  bewail  poor  fVidow  Eng^ 
"  land  (fo  he  termed  her)  that,   having  been  many 
**  years  in  breeding  one  eminent  fpirit,  was  in  a  mor 
*'  ment  bereaved  of  him  by  the  bends  of  a  villain.** 
(or  low  common  Joldier ;  for  that  is  the  meaning  of 
the  word  viUflin  in  this  place). 

We  may  therefore  conclude,  that,  in  the  facul- 
ties of  bis  mind.  Sir  Philip  Sidney  rofe  above  the  , 
bii^hctt    pitch  of  knightly    accomplifliments,    and   , 

W-4P 
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was  not  only  un  Chevalier  fans  peur  et  fans  reprocbe^  Bp»OK  IL^ 
but  fitfor  chegreateiloflBces  of  ftate  and  govern-*^— v—^ 
ment.     It  feeni$  indeed  no  lefs  diflibnourable  to  the 
memory  of  Qpeen  Elizabeth,  that  Ihe  ftiould  have 
let  fuch  a  fpirit  and  fuch  talents*  as  his  remain  fo 
long  unemployed,  than  that  (he  ftiould  have  trufted 
faniuch  of  her  moft- arduous  btifiiiefs  to  her  unwor- 
thy   favorite   the- earl    of  Leicefter!    As   for  tlie 
Cheyalier  Bayard,  •  he  does  not  appear  to  -have  had 
any    extraordinary    pans,  or  to  have   been  ,rankt 
among  the  ftattfinen  of  the  times  in  which  he  lived  : 
nor  had  he  any  fuperior  degree  of  .knowledge,  to 
diftinguifti  rhini  much  from  the  ignorant  nobility  of 
hifi  country:  whereas. Sir. Philip  had  acquired  fuch ^ 
a  reputation  for  fcience  and  tafte  in  the  fine  arts, 
that  (to  -ufe  .  the  words    of  the  « abovementioned  - 
author)    '•  the .  univerfities   ahrmi  Mnd  at  borne  ac- 
''^  .tounted  him  a  general  Mdeimataf  learnings  dedi-- 
^^uated  their  iooks  toibim^  and  communieated  every  ^ 
^^iinvention  or  imprtn^ement  of  knowledge  with  bifn.^ 
**  There  uoas  not  a  cunning  painter y a fkilful  engineer^' 
^^(an  excellent  rmi^ciany  or  any  other  artificer  'of^ex- 
^^  traordiaary  famey  that  "made  .not  bimfelf  knowip  to  » 
**  ^this,  famous  fpirit^  and- found  him  Ms  true  friend:  ^ 
^^  \witbout  hire^  and  the  common  rendevous  of  worth 
^^  in  his  time''     Since  I    wrote   this,    the   publiek  • 
has,  .been  entertained  with  thedife  of  a  very  ex- 
tr^rdinary.  man,   the  Lord   Herbert  of  Cherbory, 
written  by  himfelf;  frwn  which  be  appears  to  have  * 
been  as  ftrongly  poflefled  with   the   high  fpirit  of 
chivalry t  as  Sir  Philip  Sidney,  and  was  alfo  a  man 
of  parrs  and-  learning.     But  he  feems  to  have  had 
weakneffes.    and  ..defeds   in  .his   charafter,.  arifing 
chiefly  from  vanity,  which  are  not  to  be  found  in 
Sidney,    none   of .  whofe  .  aftions    were    improper, 
^nd  much  lefs  were  they  ridiculous.     Yet  it  mull 

be 
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to  OK.   Il.bcowned,  if  thefe  gentlemen  are  compared  as  wr/- 
^^-**'>' '  iers,  that  Lord  Herberc*s  Hiftory  of  King  Henry 

the  Eighth  is  fuperior  upon  the  whole  to  any  work 

of  Sir  Philip  Sidney. 

I^*  1 79.  Whether^  in  the  times  of  which  I  write,  we 
had  any  knights  bannerets  is  not  very  clear.     The 
name  does  not  occur  in  our  hiftories  or  records  before 
the  reign  of  Edward  the  Firji. 
jnft.  of  the        Mr..  Madox  has  cited  a  roll  of  the  twenty-fifth 
Exchequer,     y^gj.  ^f  jf^^  king,  in  which  they  arc  mentioned,  to- 
p.   14.  noc  «-g^j.j^pj.  ^j^i^  knights  bacbilersr  which  latter  denomi- 
nation was  relative  to  the  former,  fignifying  knights 
of  an  inferior  rank  to  the  bannerets.     But  milites 
vexilltferi  are  mentioned   by  MattheW  Paris  before 
that  timCj   and  one  can    hardly   doubt  that    thefe 
words  are  a  Latin  tranflation  of  knights  bant)erets. 
Father  Daniel   fays,  in  his  Treatifc  oft  the  Militia 
of  France,  that  he  can  find  no  mention  of  them  in 
any  hiftorian  before  the  reign  of  Philip  Auguflus. 
But  he  obferves,  that  the  writers  of  that  time  do 
not  fpeak  of  them  as  a  novelty  5   and  therefore  he 
fuppofes^   that   this   inftitution    commenced    when 
the  regulations  for  tournaments  and  other  matters 
of  chivalry  were  made  in  Franc?.     We   probably 
received  it  from  thence :    but  under  what  reign  is 
See  his  Ac-  Uncertain.     Mr.  Camden  erred  much^  in  fuppofing 
louritof  De-  itfo  late   as  Edward  the  Tbird^s^ 

grces  of  States 
In  England, 

Knnia?  ^'''  P*  ^  ^o.  In  reality  this  -j)as  not  a  nenv  brder  of  knight- 
hood,  but  only  a  higher  rank,  conferred  by  the  fove- 
reign,  or  by  the  general  of  a  royal  army,  on  fome  of 
that  ordery  who  were  richer  than  others,  and 
were  followed  into  the  field  by  a  greater  number  of 
vafalsi 

■■'  u 
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It  appears  by  a  record,  which  Sclden  had  cited  on  BOOK  IL 
ttiis  fubjeft,  that  in  Edward  the  Second's  reign  the^,      ""  ^„  ' 
pay  of  a  banneret  was  four  (hillings  a  day;  the  pay  nor/part  ii.^ 
bf  each  of  the  knights,  who  ferved  under  his  ban-  ^  5* 
her,  two  fhiliings ;    and   of  each  efquirci  one  (hil**  * 
ling.     In  the  great  roll  of  the  fixteenth  of  Edward 
the  Third,  the  fame  fums  are  allowed  by  the  king 
to  a  banneret,   for  his  own  pay,  and  for  that  of 
three  knights  and  thirty-fix  men  at  armsi     Camden  See  Madox'i 
cites  a  charter  of  the  fame  king^  by  which  he  ad-  Baronia, 
vanced  Sir  John  Coupland  to  the  ftate  of  a  banne-  ^'  *  °' 
ret,  bccaufe,  in  a  battle  fought  at  Durham^  he  had  v.  Britannia^ 
taken  prifoner  the  king  of  Scotland;  and  it  runsinP- V»«  ^^ 
thefe  words:    '^  Being  willing  to  reward  the  faid*^^^^*^' 
^^  John,  who  took  David  de  Bruce  prifoner,  and 
*^  frankly  delivered  him  unto  us,  for  the  deferts  of 
*^  his   hbheft  and   valiant  fervice,  in   fuch  fort  as 
"  others  may  take  example  by  this  precedent  to  do 
'^^  us  faithful  fervice   in  time  to  come;    we  have 
" ,  promoted  the  faid  John  to  the  ftate  and  degree  of 
^*  a  banneret ;     and  for  the   maintenance    of  the 
^^  fame  ftate  we  have  granted  for  us  and  our  heirs 
"  to    the    fame    John    five    hundred    pounds    by     • 
*^  the    year,    to    be    received    for    him    and    bis 
"  heirs,  &c.*' 

Here  we  fee  that  the  means  of  maintaining  thd 
dignity  was  a  grant  from  the  crown  made  after  the 
promotion:   but  generally  the  knight  fo. promoted 
Was  qualified  with  a  fufiicient  eftate  before  his  ad- 
vancement.    Mn  Selden   quotes   an  ancient  book,  titles  of  ifej 
to  Ibew,   that,   in   France,   it  was  required  that  ^l^^^^f^' 
banneret  fliould  have  a  fufficient  eftate  to  maintain       *        *^' 
fifty  gentlemen  to  accompany  his  banner.     But  an- 
other, which  he  alfo  cites,  informs  us,  that,  in  Bur- 
gundy,   it  was  enough   if  he   was   attended  with 

twenty- 
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BpoKH;  twenty-five.    From  the  gfant  having  been  made  to  ^ 
^      ^      ^  Couplarvd* j»i  bis  heirs^  and  from  the  mention  of* 
inberitartce  in  the  fpeecH  of  Sir  John  Chahdos  to  the 
Black  Prince,  wliich  I  have  recited  in  this  book,  one 
ihbuld  think  th^t  the  dignity  of  banneret  was'  here-  , 
ditaty:  but  Mr.  Selden  afBrms,  it  never  was  fo  in  ' 
Etrgiind.     The  difficulty  'm*y  perhaps  be  folved  in 
this  tnafiner.     The  honor  of  knighthood  was  per- 
fonal,  and  never  defcended  to  the  heir  of  a  knigHt 
without  a  new  creation  :    but  when  the  heir  'of  a 
banneret  was  made  a  knight,  he  was  entitled  to. the 
ft  ace  and  degree  of  a  banneret  by  right  of  inheri- 
tan:ce:      Thui   it  appears  by   a  writ,   that,  under 
Richard  the  Second,  Thomas  Camoys  was  a  ban* 
Bcret,  us  many  ef  his  ancejicrs  hacl  been  before  bim ; 
and  for  that  reafon  he  was  difcharged  from  being 
knight  of  the  {hire  for  the  county  of  Surrey*    *^  Rex 
**•  Vicccomiti   Surrije,  falutem :    Quia,  ;ut    accepi- 
•*  mxk^  tu  Thbmam   Camoys ,  Chi valer,  qui   bari-  ^ 
**•  neretttJS  eft,  [ficut  quamphtres  antecejforum  fuorum 
•••  extiterint^  ad   cfl'endum    «num    militum    venien- 
**  tivim   ad  proximum   parlamthtom   noftriim   pro 
"  commumt^te     comitatus    prasdifti,    de    aflenfu 
**^  eji;fdenl     comitatus^    elegifti ;     nos    advenentes 
*^  quod  hujufmodi  banneretti,   ante  haec   tempora, 
•*  ratione  alicujus  parlamenti  eligi  minime  confuc- 
•*^  verUnt,  ipfum  de  officio  miKtis,  ad  di(?tum  par- 
"  Iamentun>  pro   communitate  coraitati^  praedifti 
**  venturi,     exoner-ari     volumus***      But    there    is 
Tnbrc5>f  FTo-  much  oblcurity  in  this  matter^.    For  Mr.  Sdden 
■*^-^^"*    fhews,  that  this  Thomas  Camoys  was  a  baron  and 
^*  a  peer  of  that  prUament,  and  that  many  of  his  an- 
ceilors  had  likewife  been  peers.    It  is  therefore  equally 
ftraiige  that  he  Taould  have  been  eleifted  a  knight  of 
the  ihire;^  or  difcharged  from  that  fervice  as  a  ianne- 


tfdt. 
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ret^  a«d   not  as  a  baron,     Mr..Sel<^cn  in4^  pJy-BppK,IL 
ferves;  tHat  the  name  of  banneret  is  eiven  tofomc  ^.  \  -^    ' 

,    '  .  .    ,  .  s  .^  \        w  A    . ..     -    .^  ^  .      .         Titles  ck  ijo- 

lemporal  barons,  as  it  in  them  it  were  equivalent j»r,c.v. 

and  fynonymous  to  baron.     In  the  firft  of  Richard 

the  Second,  divers  earls  and  barons  are  cnentioged 

by  n^nfic  in  the  parliament  roll,  "  et  plufieurs  fWir- 

**  tres  feigneurs  barons  et  bannerets  etans  au  dif  p^trle^ 

**  inent  ajfembles^^     But    thfs  was   after  the  iptro- 

duftfen  of  barons  by  writ.  '  The  fame  learned  wri-l^itJeBi,c.ii. 

tef   (hews,  that  in  France  the. form  of  making  ban^       ^^^ 

nerets   was  by  cutting  off  the  point  or  end  of  rhc 

pennon  or  llreamer,  and  fo  altering  the  (hape  of  ic 

into  a  fquare  banner.     But  ir  does  not  appear  that 

this  -ceremony    was    ufed     in    making    Sir    John 

Chandos  a  banneret,    as    is    related  in  this    book, 

p.  247*     Father  Daniel  fays,  that  in  France  the  eldeftv.  Ent.^li 

ions  of  bannerets,  before  they  were  knighted,  were  of ^^jf^^" 

rnftribr  ranii  to  knights  bachilers,  and  ferved  under c.v,  t-L 

their  pay,  bdng  C2A\tA  Efquires  Bannents :  but  when 

they  had  received  the  order  of  knighthood  with  the. 

ufual  dercnionies,  they  had  a  righcof  advancing  their 

banner^  after  th6  death  of  their  fathers,  and  lb  the 

dignity  6r  banneret  may  be  faid  to  have  been  par 

trimoiiial  and  feudal  * 

P.  181.  TCbis  alternative  was^  I  prefume,  the  real 
motive^  that  induced  them  to  be  guilty  of  fucb  gla- 
ring abfurdityy  as  to  infliEl  thefe  penan€es  upon  /ci- 
dierSffor  killing  or  Jiriking  their  enemies  in  ike 
frofecutim  of  a  war ^  which  they  themjelves  ^dmit^ 
ted  to  be  lawful  \  &c. 

In'  one  of  'the  .fubfequent  canons,  three  years 
penance  is  injoihed,  hy  the  mercy  of  the  bijhcps^  to  d^*e 
Normahs  who  folight  at  Haftings,  initcad  of  qt)^ 
yfcar  for  ev^ry  man  whom  they  knew  thej  had  flain 
iff  that  battle,  and  foVty  days  for/every  man   they. 
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BOOK  11.  knew  they  had  ftruck.     •*  Scd  qui  in  puhliio  belh^ 

**— ■"^'^ ^  •*  pugnaverunt,  pro  thifericordia  tres  annos  poenitenr 

*'  tias  eis  cpifcopi   ftatuerunt.**     Publico  hello  here 

fignifies  the  war  againft   Harold,  and  particularly 

V.  Spclman^s  the  battle  of  H^ftipgs,  which  in  pn?  of  the  former 

Can!^V.  ^  "    canons  is  called  tnagno  pralio  \    and   mentioned  in 

Jbitlcm,c.  ix.  another  by  thefe  words,  excepto  hoc  pralio  ante  regis 

fonfecraiion^m*     The  fixth  canon,  of  which  notice 

is  taken  a  little  lower  in  the  page  here  referred  to, 

runs  in  the  following  words :    "  Qui  autem  tan- 

'*  turn  pr^emio  addufti  pugnaverunt,  cognpfcant  fc 

'*  tanquam  pro  komicidio  pcenitere  debere."     I  have 

followed  the  learned  Mr.  Johnfon  in  tranflating  bomi- 

cidium  murder,  becaufe  it  is  generally  fo  ufed  by  the 

writers  of  that  age, 

P.  18 (5.  Tet  in  Bomefday-book  they  fire  dijiinguijbe4 
from  other  free  tenants,  called  there  liberi  homi- 
nes, by  not  having  the  power,  which  thefe  en^ 
joyed,  of  giving  away,  or  fellings  their  ejiates^ 
without  leave  of  their  lords.  It  feems  that  thefe 
liberi  homines  were  a  remainder  of  the  alodial 
tenants  of  the  Saxon  folkhnd^  that  is,  land  of  tbc 
vulgar,  oppofed  to  bocland  or  thancland.  A  cer-^ 
tain  number  of  them  v^as  njeceffary  to  conftitute  a. 
manor  \  and  therefore,  when  that  number  was  in- 
compleat,  fome  who  held  in  villenage  were  infran^ 
chi/edi  to  make  it  up  ;  as  appears  by  the  teftimopy 

'  '  of  the  record  abovementioned.  We  alfo  find  there, 
that  fomc  who  were  in  poffejfton  of  this  alpdjal 
freedom  thought  it  more  eligible  tofeek  a  defence  and 
trote£liony  by  recommending  tbemfelves  to  the  pa^ 
tronagc  of  fome  feudal  lord^  or  ^m  of  two  lords, 
if  the  fittiation  of  their  land$  made  it  neceffary  for 
them  to  have  two  protestors^  "The  ferqices  which 
^ere  ferforme^  by  th^  to  fjbe  lgr4  of  fbf  m^nor,  in 
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their,  alodial  Jiate J  were  predial   and  ruftii:k.    ^  BOOK  II, 
certain  number  of  free  foe  men,  as  well  as  of  thefe^^"     «      >^ 
appears  to  have  been  necejfary  to  every  lord  of  a 
manor y  for  holding  the  pleas  of  the  manor  courts 
&c. 

I  will  give  fome  proofs  of  all  thefe  feveral  afler- 
pons.  In  the  lefler  Domefday  book  frequent  men- 
tion  is  rnade  of  the  lib^i  hornines  in  thefe  terms: 
•*  Ifte  liber  homo  fuit :  fms  homo  fuit ;  potuit  vertere 
**  fe  quo  voluit ;  potuit  terram  fuam  vendere  vel  dare ; 
**  potuit  recedere  fine  Ikentia  domini."  All  thefe 
expreffions  denote  an  alodial  tenure  ;  the  feudal  te- 
pants  being  more  clofelj^  bound  to  thpir  lords,  and 
not  having  fuch  liberty. 

In  the  manor  of  Simpling  in  Norfolk  it  is  faid, 
^*  (j^uatuor  liberi  homines  liberafi  fuere  ad  hoc  ma- 
**  nerium  perjiciendum.*^  Before  thefe  men  were 
liberatiy  infranchifed,  they  muft  have  been  in  vilr 
lenage,  (laves,  or  bondmen. 

In  the  lefler  Domefdayrbook  mention  is  made  of 
liberi  homines  fomnfendatiy  di^idii  copin^endati^  and 
even  dimidii  fubcommend(iti.  The  nature  of  this 
(ommendatio  is  thus  explained :  '*  Liber  homo  hanc 
^'  terram  tenebat,  et  quo  vellet  abire  valebat :  7«»!r- 
^'  mijit  fe  in  manu  Walteri  de  Dowqiy  pro  defenfione 

''  fuir 

It  appears  by  the  Survey,  that  in   Glocefterfliire  ^^*  P^T^^' 
there,  were  liberi  homines  in  the  time  of  Edward  the  ffVs.^^  * 
Confeflbr     called    RadechenijUrs^     and     that     theyTif.  Glouc, 
ploughed,  harrowed,  and  fowed,  the  demefne  lands  ^^jf/^^^^^ 
for  their  lords.  Speiman's 

That  a  certain  number  oi  free  focmen,  as  well  as^^°^-  Radh-v 
of  thele,  were  neceuary  to  a  manor,  may  be  proved 
from  this  pafiTage  in  the  Survey,  "  Tres  iftoruni 
^^  focmannorum  ac^ommodavit  Riotus  Roger  Comiti^ 
•*  propter  placita  fua  ienenda."  I  need  no.t  obf^rve» 
tfiJit  nope  but  fr?.emen  cpiild  h^ld  pkas^ 
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BOOKIL  yp.  1-88.    In  Domefday-hok,  thdt  great  record  of  the 
'  ancient  fiate  of  this  kingdomy  a  diJlinEtion  is  made 

between  villeins,  who  ivere  affixed  to-  a  manor ^ 
and  others  of  Jlill  a  hwer  and  more  fervile  condi- 
tion^  diftinguijhed  by  the  names  of  bordarii,  cotarii, 
anditrw\y  &c. 

In   a  note  to  one  of  the  laws  o^  William  thfe 
Sec  Appendix  Conqucror,  tranfcribed  in  the  Appendix  to  the  firft 
Sc/thc  Saxon  volumc  of  tfais  Hiftory,  I  have  obfcrvcd,  that  feme- 
laws,  times  the  word  vitlanus  fignifies  not  a  Jlave^  but  a 
s««^c  Statutcy^y.^^^^  inhabiting  a  village^  which  is .  the  firft  fenfe 
of  the  word,  and  in  which  it  riiuft  be  taken   where 
perfons  called  by  that  nahie  fcem  to  be  equalled 
P^l"?"?i'  5-  with  burgeffes.    But,   in   Glanville    and   other    law 
voi.l.^.ii.      books,  villanus,  or  villeiny  was  a  man  regardant  to  a 
c-  "•  manor^  fo  as  to  go  along  with  it  whenever  it  changed 
its  matter,  and  in  fuch  abfolutc  iervitude,  that  his 
perfon,  children,  and  goods,  belonged  to  his  mafter, 
•  Indeed  Judge  Littleton    fays,    "  th^t  if  a  man  is 
*'  fcifed    of  a   manor,  to  which  a  villein  is  regar- 
"  dant,  and  granteth  the  fame  villein  by  his  deed 
•*  to  another,  then  he  is  a  villein  in  grofs,  and  not 
"  regardant.*'     But  this  alteration  of  the  nanic  made 
none  in  his  ftate,  with  refpe£t  either  to  the  liberty 
of  his  perfon  and  family,  or  the  property  of  his 
goods. 

'    P.  189.  Tet  in  other  places  he  gives  the  appellation 
of  bondmen  to '  all  below  the   degree   of  ceorls  or  ' 
free  focmen. 
SccWsTrta.      Xhis  learned  author  (Sir  H.  Spelman)  defcribes  ' 
wd  Tenures^,  the  ceorls   *'  as  huft>andmen,  who   lived   upon   the 
c.  V.       ^      ««  outlandi  of  the  Saxon  thanes ,  and  we're  cuftbmary 
^*  tenants  at  the  will  of  their  lords,  rendering  unto, 
^*  them  a  certain   portion  of  vidluals,   arid  things 
*•  necefl&ry  for  hofpitality.     This  rent,  of  retribu- 
^*  tioi?,,  they  call  feorme^  from  whence  we  derive 

*'  the 
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^  the  name  of  farm  and  fernjers.  Bui  this  firvtce^^^^  Ilf 
**  was  no  hndage.  For  the  ^^^/,  or  hufbaridman,^"  »»  ^  '-^ 
^^  might  as  \vell  leave  hi§  larrd  at  hi$  will,  as  the 
^^  lord  might  pw  hitn  from  it  at  bis  will  j  and 
**  therefore  it  was  provided,  by.  the  laws  of  Ina^ 
**  in  what  manner  he  (ho\ild  k^ve  th(e  land,  when 
*'  he  departed  from  it  to  another  plage.  And  the 
^^  writ  of  wafte  in  Fitzherbert  feemeth  to  ihew^  that 
•*  they  itiight  depart,  jf  they  were  not  ^ell  ufed/*.  . 
Thefe  cforls  have  bcien  often  coft'foundqd  with 
flaves  and  bondmeri,  under  an  inaccurate  ufe  of  the 
word  Kullaniy  and  fo  have  other  free  inhabitants  of 
pillages  in  thofe  days.  The  free  focii^n  were  of  an 
order  fuperior  to  thefe  j  and  many  of  them,  in  the 
(times  of  which  I  write,  poffefled  herediiary  eftates 
of  a  ftri^  feudal  natute,  \yhich  therefore  they  could 
not  leave  at  pleafure^  withopt  the  confent  of  theif 
knrds;  but  wm(:h  they  could  not  be  put  out  of* 
without  a  legal  forfeiture.  The  account  given  of 
the  aorlsy  in  the  paffagea  above-cited,  feerts  to  agree 
'with  what  is  faid  in  Domefday-book,  of  the  libtri 
htmnes^  ot  alcdiaj  tenants,  ^t  the  time  when  that 
record  was  compiled.  But  fome  of  thefe  may  hayd 
been  of  a  higher  rank  and  degree,  according  to  the 
extent  of  the  lands  or  farms  they  poflefled.  Brac^ 
ton  take$  notice  of  a  (pedes  of  tenure  in  the.  de- 
mefne  lands  of  the  king,  called  viilein  fycage.  Thofe L.iv.  P-  *^9f 
who  held  by  this  tenure  were  gleba  afcriptitiiy  af- 
iixcd  to  the  land,  and  performed  viMn  furvk^^  but 
n^tain  and  ^^termined.  Their  privilege  was,  that, 
while  they  would  and  c<>uld  perform  thefe  fervices, 
they  could  not  be  turned  out.'  Nor  co^ld  they  be 
iCpm)pelled  ag^inft  their  will  to  hold  fuch  tene- 
ments; for  which  reafon  they  wercf  called  fhe. 
yet  they  ccmld  not  difpofe  of  their  tenements,  nor 
.  transfer  them  to  others  by  way.  of  gift,  no  mord 
*  tbao  mer^    villeins ;    bat, .  if  they   rcmQved,   thejr 
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BOOK  IL  delivered  up  their  tenements  to  their  lord,  or  his  bat- 
^  liff,  who  gave  them  to  others  to  be  held  in  ville- 

nage«  Bradon  di(lingui(hes  thefe  villein  focmen  from 
thofe  who  held  of  the  king  in  freefocage  \  and  from 
fome  whom  he  calls  adventUiu  who  held  by  covenant 
it)  the  fame  manner  as  villein  focmen^  but  had  uot  the 
fame  privilege. 

P.  1 90.  Nay  we  are  told  hy  Glanvilkj  that  in  bis 
time,  if  a  freeman  married  a  woman  bom  in  viUe- 
nage,  and  who  aSually  lived  in  that  Jiate,  he  lofi 
thereby  the  benefit  of  the  law  (that  is,  all  the  legal 
rights  of  a  freeman )y  and  was  confidered  as  a  villein 
by  birth  during  the  lifetime  of  bis  wife,  on  account 
of  her  villenage. 
L.  i.  p.  5,  Brafton   fays,  that  a  child  begotten   by  a  free- 

man, whether  in  marriage  or  nor,  upon  a  woman 
born  in  villenage,  and  living  in  that  condition^  was 
born  a  flave :  but  if.  the  woman  was  out  of  the 
power  of  her  lordy  though  born  in  fervitude,  and  was 
married  to  a  freeman^  the  iffue  of  that  free  bed  would 
he  free.  This  explains  what  is  faid  more  indiftinftly 
by  Glanville. 

I  dwell  on  thefe  circumftances,  as  they  make  a 
vtry  curious  part  of  the  hiftory  of  thofc  times,  and 
(God  be  thanked)  are  little  known  at  prefcnt  to 
my  countrymen. 

P.  191.     But  he  faySy  that  no   villein  could  acquire 

his  fresdom  with'  his  own  money :  for^  noiwithjtand- 

ing  his  purchafe^  he  mighty  according  to  the  law 

and  cujioms  of  the  kingdom,  be  brought  back  into 

villenage  -,  becaufe  all  the  goods  of  a  villein  born 

belonged  to  his  lord ;  &c. 

I.,  ii-c.  II.         Sir    Thomas    Littleton    fays,    "   that    no    land 

ica.  172.        c%  holdcn   in   villenage   or   villein    land,    nor    any 

*^  cuftom  arifing  out  of  the  land,  ihall  ever  make  a- 

**  freeman 


*'  freeman   villein;    but  a  villein    may  inhake  fi^^c^^^^v^i 
••  land  to  be  villcirt  land  to  his  lord.     And  where'       ^^     ■ 
**  a  villein  purchafeth  land  ift  fee-limple,  of  in  fee- 
"  tail,  the  lord  of  the   villein  may  enter  into  the 
"  land,  and  ouft  the  villein  and  his  heirs  for  ever. 
*•  And  after,  the  lord,  if  he  will,  may  let  the  fame 
"  land  to  the  villein  to  hold  in  villeinage/*    I  would 
obferve,  that  neither  here,  nor  iii  any  other  part  of 
this  author's  book,  relating  to  villenage,  is  any  di- 
ftindtion    made    by  him  between  villeins  and  fervi 
nativi  or  bondmen ;.  but  he  ufes  thcf  former  word  as 
comprehending   all  thofe,  whofe  perfons,  children, 
and  goods,  were  the  property  of  their  lords,  whe- 
ther they  held  lands  or  no;  which  fhews  that,  in 
his  time,  the  legal  fcnfe  of  the  term  DilUin  was  the" 
fame  as  in  Glanvillc's,  and  that  the  fervitude  of  thofe, 
who  were  in  that  ftate,  continued  unaltered,  though 
he  fpeaks  of  it  as  a  tenure  when  lands  were  held  by 
the  villein,   and    mentions  alfo  villein  feroice^  **  as. 
"  to  carry  or  recarry  the  dung  of  his  lord  out  of 
•*  the  city,  or  out  of  his  lord's  manor,  unto  the  land 
*^  of  his  lord,  and   to   fpread    the  fame  upon  ther 
"  land,    4nd   fuch   like."     Brafton    alfo  fpeaks   of  L.  iv.  p.  f90/ 
flaves  who  held  in  villenage  of  their  lord,  and  ufes*^*^ 
the  Latin  words  villands  and  fervus  as  fynonymouy 
terms.     He  likewife  puts  a  cafe,  of  a  lord  giving 
his  flave  land  to  be  held^jf /r^^  yW-w^,  withdut^^***^*^ 
having  infranchifed  him ;  and  fays,  *'  that  fuch  a 
"  gift  or  grant  does  not  alter  the  fervile  ftate  of  the 
*'  tenant,  becaufe  a  tenure  in  villenage  does  not  take 
*'  away  ^ny  liberty  from  a  free  perlon,  nor  does,  a 
"  freehold   confer  liberty  upon  a  villein.     But  if, 
"  without  numumijjiony  a  lord  gives  a  freehold   to   » 
**  be  held  by  the  flave  and  bis  heirs,  it  might  be  ' 
•*  prefumed  that  he  meant  to  infranchife  him,    bc-^ 
♦'  caufe  a  flave  could  have  no  heirs  withoiK  being 
'*  infranchifed." 

B  b  a  P.  i95« 
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BOOK  II.  p.  155.    But  yet,   as  in  LiUletotCs  Temmy  which 
^— "^T  were  written  during  the  reign  of  King  Edward  the 

Fourth^  there  is  a  whole  chapter  concemitig  (btftat§ 
of  perfons  infervitude^  it  is  evident  that  manyfucb 
were  JH II  remaining  in  thofe  days* 
Many  flavcs  were  infranchifed  in  confequence  of 
the  rebellion  headed  by  Wat  Tyler  and  Jack  Straw, 
in  the  fourth  year  of  the  reign  of  King  Uichard  the 
mcnuTy^Hift.  Second,     But  the  next  year  the  king  complained  to 
p.  386, 387.    his  parliaments  that  he  had   been  forced   to   grant 
vol.  u  charters  of  liberty  and  roanumiffipn,  under  the  great 

fcal  of  England,  to  the  rebels,  who  were  only  bond- 
tenants  and  villeins  of  the  realm :  which  knowing 
to  be  done  againft  law,  he  defired  them  to  feek  reme- 
dy, and  provide  for  the  confirmation  or  revocation 
thereof.  Whereupon  the  lords  and  commons  unani- 
moufly  refolved,  that  all  grants  of  liberties  and  marm- 
mijfton  to  the  faid  villeins  and  bond-tenants,  obtained  by 
force ^  were  in  difherifon  of  them^  the  lords  a7id  commons, 
and  deftru£iion  of  the  realm ;  and  therefore  to  be  nuUed 
and  made  void  by  authority  of  parliament.  Ncvertbe- 
ipfs  it  is  probable,  that  the  apprehenfions  of  fuch 
another  infurreSion  had  no  Imall  eff'ed  to  incline 
the  lords  of  manors,  both  to  treat  their  flavcs  better, 
and  to  leilcn  the  number  ol^  them,  from  this  time 
forwards.  But  the  progrefs  of  this  difpofuion  was 
gradual  and  flow,  as  all  fuch  changes  muft  be. 

P.  217.     If  we  look  to  the  befl  accounts  of  theori^ 

.  ginal  cuftms  of  the  ancient  German  nations^   we 

Jhall   find    that^    in    their    communities,    all    the 

freeholders  enjoyed  an  equal  right  with  the  nobles^ 

,.       to  ajjifi  in  deliberations  on  affairs   of  great  mO'- 

ment. 

.  Tacitus    fays,    that  in    Germany    (under   which 
name>   in  his  tim^,  were  comprehended  all  thofe 
liicringham,  countries  from  whence  the  Saxons  and  AngU  ori* 
P;77.  ^    ./  ginally 


V.Clavcr, 
German. 
Antlq.  1.  i. 
94,  c.  II 


^      OF   KING   HENRY  IL  373 

gtnally  came)  "  de  minoribfts  rebus  principes  qpo- B  0  0  K  IL, 
**  fultant,  de  majoribus  omne$\  ita  tamen,  ut  ea  quo-*  ^'  '  ' 
**  que,  quorum  apud  plebem  arbitrium  eft,  apud 
*^  principes  pertradentut^.'*  By  the  word  plebem 
here  ufcd,  we  mult  underftand  the  inferior  orders  of 
freemen:  for  the  fame  author  lays,  th^t  even  the 
liberti  were  of  nO  account  in  their  commpnwealth. 
•*  Liberti  n6n  multum  fupra  fcrvos  funt,  raro  alli-'^^"^^*  *J? 
•*  quod  momentum  m  domo,  nunquam  tn  ctvttate^  ^a^^^^,  t-^, 
&c.  And  the  fenfe  of  the  word  here  is  further  ex- 
plained by  a  paflage  in  Caefar's  Commentaries  con*  , 
cerning  the  6ermans.  He  fays,  **  Neque  quif* 
"  (^uam  agri  modum  certum,  aut  fines  proprios 
*^  habet;  fed  fnagiftrdtus  ac  principes^  in  annos 
*'  (ingulos^  gentibus,  cognationibufque  hominum 
'*  qui  un^'  coierimt,  quantum'  eis  et  quo  loco  vi-* 
"  fum  eft,  attribuuht  agri,  at  anno  poft  alio  tranf- 
'*  ire  cogant,  cujus  rei  multas  afferunt  caufas,"  &c» 
one  of  which  is  *'  ut  animi  sequitate  plebem  conti- 
**  neant,  quum  fuas  quifque  opes  cum  potentiffimis 
"  sequari  videat/*  In  this  place  it  is  evident,  that 
.  flebem  fignifies  thofe  whb'Had  a  (hare  in  the  annual 
diftribution  of  lands^  and  cotlfequently  were  free* 
men,  but  of  the  inferior  orders.  And  that  all  thoje^ 
by  the  German  cuftoms,  concurred  with  the  nobles 
in  confulting  upon  and  determining  affairs  of  jg-r^^/ 
moment y  appears  .undeniably  from  the  paflage  of 
Tacitus  above-Cited. 

P.  liS.  tFe  are  cffttredy  by  a  recmti  which  Dr.^ 
Brady  has  citedy  thaiy  fo  late  as  in  the  fifteenth 
year  of  King  Jobn^  not  only  the  greater  barons^ 
but  all  the  inferior  tenants  in  chief  of  the  crown, 
had  a  right  to  be  fummoned  to  parliament  by  par^ 
ticular  writs. 
The  words  are  thefe:  *^  Rex  baronibus,  ^^^^l^^^^f^'j^]^^^ 

*^  et  cimnibus  fidelibusy  totius  Arigliae,  falutem,  &c.p.a.  m.i. 
B  b  3  "  Uni- 
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BOOK  If."  Unicuique  veftrum,  fi   fieri   potcft.  Uteres  mjira^ 

'^'      •  "  fuper  bac  tranfmijfemus  \    fed   ut  negotium  illud, 

*^  quod  et  nobis  cc  vobis  ad  commodum  cedat  et 

'*  honorem,  cum  majori  ^xpediretur fejii/iaiione^  has 

Sec  ScWcn's      "   '^'^^^^»'*   &C- 

T?tics  of  Ho-  .  Mr,  Seldcn  has  given  ys,  in  his  Titles  of  Honor, 
nor,  laft  edit,  anotbcr  writ  of  fummons  fent  the  feme  year,  viz^ 
par.iL  p.  738.  ji^g  fifreenih  of  King  John  j  the  words  of  it  arc  : 
^^  Rex  Vicegomiti  Oxon.  falut.  Praecipimus  tibi 
^'  quod  omnes  milites  ballivae  tuse^  qui  fummoniti 
*^  fuerunt  effe  apud  Oxoniam  ad  nos  a  die  omnium 
^'  fan&orum  in  xv  dies,  venire  facjas  cfim  armis 
**  fuisi  corpora  vero  baronum  Jine  armis  Jingnlariter  i 

et  IV  difcretos  milites  de  comitatu  tuQ  lUuc  venire 

facias  ad  nos  ad  eundcm  terminum,  ad  loquendum 
**  ncbifcum  de  negotiis  regni  nojiri.  Teftp  naeipfo 
^*  apud  Wilton  xi  die  Novembris/' 

Eodcm  modo  fcribitur  omnibus  viceeomitibus. 

Mr.  Selden  calls  this  a  Jlrange  y)rit  of  fummons ^ 
and  fays,  that,  for  aijght  he  has  fecn,  //  is  without 
example.  So  ftrange  indeed  it  is,  that  1  am  unable 
to  underftand  what  it  means.  If  the  quatuor  dif^ 
creti  militcsy  whom  the  (herjfF  was  to  fend  out  of 
every  county,  were  reprefcntatives  of  each  county, 
or  knights  of  the  fliire,  what  were  the  other  milite^ 
qui  fummoniti  fuerunt  efje  apud  Oxoniain^  &:c.  ?  If 
tbefe  latter  knights  were,  as  Mr.  Sejden  feems  to 
fuppofe,  the  inferior  tenants  in  chief,  who,  by  thjg 
daule  in  King  John's  Magna  Cha*rta,  are  diftin- 
ggifhed  from  the  greater  barons,  and  are  to  have 
pnly  a  general  fummons  to  parliament,  what  were 
the  four  whom  the  Iheriff  was  required  to  fend  out 
of  every  county,  ad  loquendum  nobifcum  de  neptiis 
regni  fioflri?  There  i$  no  notice  taken,  that  they 
were  to  be  chofen  de  legalioribus  et  difcretioribus  milir 
tibus  fjigulprum  comitatuunfy  as  in  the  fummons  "of 
the    forty-ninth   of   Henry    the    Third,    nor    yyhp 
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were  to'  chufe  them;  but  it  rather  ftems  to  have  BOOK  II. 
been  left  to  the  fheriff  himfelf.  Neither  does  it  ap-*  ^  '^ 
pear,  why  the  other  milites  qui  fummoniti  fuerunt. 
were  ordered  to  come  with  their  arms  and  the 
barons  unarmed,  nor  who  thefe  barons  were.  If 
they  were  the  king's  barons,  the  harmcs  majoresy 
they  ought  to  have  been  fummoned  by  letters  from 
the  king,  and  not  by  the  fheriff.  The  whole  is  fo 
obfcure,  that  I  can  draw  no  inference  from  it, 
except  that  there  was,  at  that  time,  an  irregularity 
and  arbitrary  variation  in  the  fummons  to.  parlia- 
ment, which  might  be  owing  to  the  confufcd  and 
unfettled  ftate  of  the  kingdom. 

Two  years  afterwards,  a  method  of  fummons 
for  tenants  in  chief  of  the  king,  with  a  diftindion 
between  his  greater  barons*  and  other  vaffals  of  a 
degree  inferior  to  thofe,  was  fettled  by  one  of  the 
claufe3  in  King  John's  Magna  Charta,  which  1  Ihall 
tranfcribe  from  the  manufcripts  of  the  greateft 
authority,  viz,  thofe  which  Dr.  Blackftona  has 
followed  in  his  edition.  "  Et  ad  habendum  com- 
^*  mune  confilium  regni  de  auxilio  aflSdendo,  aliter 
**  quam  in  tribus  cafibus  praedifiis,  vel  de  fcutagio 
"  aflidendo,  fummoneri  faciemus  arcbiepifcopos ^  epif-^ 
"  copos^  abbates,  comitesy  et  major es  harones^figilatim 
*^  per  liter  as  nojiras  :  et  pr^terea  faciemus  fummoneri 
**  in  general^  per  vicecomtes  et  ballivos  nofiroSy  omnes 
^*  illos  qui  de  nobis  tenent  in  capite  ad  certum  diem, 
'*  fcilicet  ad  terminum  quadraginta  dierum  ad  mi- 
*^  nus,  et  ad  certum  locum  j  et  in  omnibus  litcris 
**  illius  fummonitionis  caufam  fummonitionis  ex- 
"  primemus :  et  fic  facfta  fummonitione  negotium 
*'  ad  diem  affignatum  procedat  fecundutn  confilium 
**  illorum  qui  prafentes  fuerinty  etft  non  ommsfummo^.. 
*'  niti  venerintr 

The  words  faciemus  fummoneri  in  generaUy  per 

fuiceiomites  et  ballivos  nojiros^  omnes  illos  qui  de  nobis 

B  b  4  tenent 
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^OOK  It  tifUnt  in  capite^  do  not  exprefs  an  ek^n  or  r^/- 
"  *  fmiation^  but  only  dircftthat  the  fummons  to  thcfe 

Ihould  be  general  by  the  Jheriffi  or  bailiffs  of  the 
king  in  each  county  ^^  whereas  the  others  were  to 
be  fummoned  by  particular  writs.  In  the  firft  writ 
cited  here,  of  the  fifteenth  of  King  John,  the  fum- 
nlons  was  general,  as  well  to  the  greater  barons, 
as  to  the  king's  inferior  tenants  in  chief;  but  it  is 
declared  in  the  writ  itfclf,  that  this  was  done  I 
againft  the  proper  form,  and  only  for  more  expe-  ' 
dition  :  *'  Ut  negotium  illud,  qtiod  et  nobis  ct 
•'  vobis  ad  commodum  cedat  et  honorem,  cum  ma-- 
**  jori  expedirettlr  feftinatione**  T  his  claufe  of  King 
John""^  charter  reeftablifbes  and  confirms  the  an- 
tie.nt  method  with  relation  to  the  greater  barons^ 
but  admits  of  the  general  fummons  with  relation 
to  all  others  who  held  in  capite  of  the  crown. 
There  is  in  it  n6  intimation,  that  they  were  to  be 
reprefented  by  knights  of  the  fliirc,  as  Spelman  and 
Others  fuppofe:  nay,  the  laft  words  thereof  fecm 
jather  inconfiftent  with  any  kind  of  reprcfcntation, 
^  ct  fie  fada  fummonitione,  negotium  ad  diem 
"  affignatum  procedat  fecundum  conftlium  illorum  qui 
"  pr^fentes  fuerinly  etji  non  omnes  fummoniti  vene- 
^^  rinL^*  This  was  proper  to  be  declared  in  the  cafe 
of  a  general  fummons  to  a  large  number  of  per- 
fons,  becaufe  there  the  non-attendance  of  many 
among  them  might  well  be  apprehended :  but,  had 
they  been  required  to  appear  by  reprefentativea 
from  every  County,  fuch  a'  declaration  would  not 
have  been  neceffary^  nor  could  it  have  been  pru- 
tlently  made. 

The  term  of  forty  days,  which  is  affigned  in  the 
claufe  for  their  coming  to  parliament  afret  their 
fummons,  and  the  promife  there  given,  that  the 
caufe  of  their  fummons  (hould  be  expreffed  in  the 
i*rits,  I  fuppofe  were  agreeable  to  the  ufage  of  the 

kingdoia 
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'fangdbm  m  cafes  of  the  fame  nature,  that  b,  iii  tlieKOOK  th 
fummoris  to  all  the  greater  barons,  to  the  knights  *      *      "^ 
6f  the  (hires,  and  to  the  reprefentativ^s  erf  cities  and 
boroughs.     But  it  muft  be  obferved;  that,  in  all 
the  ancient  copies  of  the  feveral  charters  of  King 
Hairy  the  Thirds  this  claufc  is'  left  out.     I  haVe 
feeih  an  accurate  tranfcript  of  thit  which  he  grant- 
ed in  the  firft  year  of  his  reign,  taken  from  the 
archives  of  the  church  of  Durham  ;  and  there  I  find 
the  reafon  why  this*  and  fome  other  claufes  of  King 
John's  Magna  Ghafta  were  omitted  therein.     The 
words  are  thefe :    •*  Quia  veno  quagdam  capitula  in 
**  priore  carta  continebantur,  quje  gravia  et  dubita^ 
**  bilia  videbantur,   fcilicet  de  fcutagiis  et  auxiliis 
*'  aflidendis,  de  debitis  Judceorum,  et'aliorum,  e^ 
•^  de  libertate  cxeundi  de  regno'noftro  vel  redeundl 
**  in  regniim,  et  de  foreftis  et  foreftariis,  warennts 
^^'  et    warennarits,    et    de  confuetudinibus    comita- 
^^  tuum,   et  de  ripariis  et  eorum   cuftodibus,  pla- 
**  cuit  fupradifti?  pralatis  et  magnatlbus  ea  effe  in 
"^*  refpedlu   quoufque    plenius    confilium    habueri- 
**  mus,  et  tunc  faciemus  pleniHime  tarn  de  hiis  quam' 
**  de  aliis  qua  cccurrefint  emendandd^  quae  ad  com- 
"^*  munem  omnium  utilitatcm  perrinuerint  et  pacem 
*'  et  (latum  noftrum  et  regni  noftri/*    (For  the  eafe 
of  the  reader,  I  give  this  claufe  without  the  abbre- 
viations in  the  old  writing.)     The  difficulty  there- 
fore concerning  the  affeffment  of  fcutage  and  aids, 
about   which   there   was   a  doubt,   and    which  the 
king's  minifters  might  think  an'  encroachment  upon 
his   prerogative,  occafioned  this   claufe  to   be  left 
out,  together  wfth  fome  others.     In  the  fubfequenf 
charters   of  King  Heni^   the   Third,   provifion   is 
made,  thai  fcutage  Jhali  be  taken  as  it  was  in  the  time* 
of  King  Henry  the  Second:    "  Scutagium  de  caetero 
**  capiatur,  Jcut  capi  foUbat  tempore  regis  Henries 

**  avi. 
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BOOK  II.  <»  avf  nbftrL'*     And  there  is  a  general  faving  to  all 
^      •    "^  perfons,  of  the  liberties  and  free  cuftoms  they  had 
before  enjoyed.     **  Et   falvar    fint    archiepifcopis, 
'^  epiicppis,    abbatibus,    prioribus,    comitibus,  ba- 
^'  ronibus,     templariis,     hofpitalariis,    et    omnibus 
^^  aliiSy    tarn   ecclefiafticis  quam   fsecularibus  per- 
**  foni^,  libertates  et  libera  confuetudines  quas  frius 
'^  habuerunt.^*     This   was  a  medium   between  an 
exprefs  declaration  (fucb  as  had  been  inferred  into 
King  John's  Magna  Charta)  of  the  right  of  the 
fubjcft  to  have  no  aids  or  fcutage  taken  without 
confent  of  parliament,  and  a  denial  of  that  right  on 
the  part  of  the   crown.     But  the  claufc  in   King 
John's  charter,  concerning  the  method  of  fummons 
to  parliament,  was  entirely  dropt  in  all  the  fubfe- 
quent  charters  both  of  King  Henry  the  Third  and 
vjSpcimanofKing  Edward  the   Firft.     Sir   H.  Spelman   affigns 
^arhamtiits,    .^   ^^  ^  rcafon  for  this  omiflion,   that   this    whole 
branch   of  King   John's   Magna    Charta  was   not 
comprized   in    the   articles    between    him   and    his 
barons,*    whereupon    that    charter    was    grounded, 
but  gained  from  him  afterwards.     Yet,  as  I  fee  no 
caufe    why    King  Henry    the   Third,    or   his   fon, 
fliould  have  been  unwilling  to  agree  to  this  method 
of  fummons,  which  was  much  more  eafy  and  con- 
venient to  them  than  the  former,   I  rather  afcribe 
it  to  a  diffatisfaftion  in  fome  of  the  inferior  tenants 
in  chitf,  who  might  think  it  an  injurious  diminu- 
tion of  their  privileges,  not  to  be  fummoned  as  the 
greater  barons  were,  and  as  thefe  ufually  had  been, 
by  particular  writs.     This   might  probably  induce 
the  crown  to  recur  to  the  old  method  of  fummons ; 
till  the  expedient  of  reprefrnting  them  by  knights 
of  the  fhires,    in  the  fame  manner  as  other  free- 
holders in  the  fcvcral  counties  had  before  been  re- 
pretcnted,  and  thus  exempting  them  from  the  obr 

ligation 
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ligation  of  attending  in  perfon,  was  agreed  to  and  BO  OK  11. 
fettled,  about  the  middle,  or ,  towards  the  latter  end  ^       '     ' ' 
of  the  reign  of  King  Henry  the  Third,  according  to  - 
the  beft  lights  I  can  .obtain  in  this  matter.     Yet  all 
the  inferior  tenants  in  chief  of  the  king  were  not 
comprehended  in  that  reprefentation  :    for  we  find 
by  the  clofe  rolls,  that,  in  the  thirty-fourth  year  of  V.  Rot.  Clauf. 
Edward  the  Firft,  the  tenants  in  ancient  demefne  came  34  ^^^  i;  "»• 
to  parliament,  and  acted  therem  dittmaly  trom  theccduia, 
knights  of  the  Ihire,     It  likewife  appears  by  a  re^^^^^^yo^ 
cord,  that,  in  the  fifth  year  of  King  Edward  the  Sc-p^  3°"^^^* 
cond,  they,  were  exempted  from  contributing  to  the&Tyrcil's 
wages  of  fuch  knights.     (V.  Cotton's  Abridgement  ^^['^f^^'^, 
of  the  Records  in  the  Tower,  p.  i.)  land,  p.  174, 

I   cannot    quit   this   fubjed    without    obferving,  *75>  >76. 
that,    although   in  the   abovementioned    claufe   of 
King  John's  charter  mention  is  made  of  the  greater 
barons^  who   were  to  be  fummoned  to  parliament 
by  particular   writs,   yet  the  other  tenants  of  the 
king,  who  were  to  be  fummoned  generally,  are  not 
there  called  lejfer  barons  \  nor  do  I  find  that  title  ever 
giveo  to  the  inferior  tenants  in  chief  of  the  kingj  in 
any  charter  or  record.     But  there  are  fome  very 
ancient,  which  give  the  name  of  barons  to  the  prin- 
cipal tenants  under  the  king's  barons.     For  inftance,  v.  Monaftj- 
the  barons  of  Robert  Fitzhaimon  earl  of  Gloceiter  ^°°^'^^^°'^- *• 
are  mentioned  in  the  charter  of  King  Henry  the  Firft  Hody's  Hift. 
to  the  abbey  of  Abingdon.     "  Sicut  defignatum.^^^^^^^^*^- 
*5  fuit  per    bar  ones    ipjius    RobertiJ*     And   Henry  v.  Duedale, 
de    Novoburgo    earl    of    Warwick    gave    certain  Warwick- 
lands  in  that  county  to  the  fame  abbey  /» /^^  Z'/'^- Hod'y/'ut  fu^ 
fen^e  of  his  barons  (fays  the  grant) ;   one  of  which prL  ' 
barons  J  viz..  Thurflan  de  Montfort,  is  recorded  to 
have  held  ten  knights-fees  under  the  grand fon  of  that 
farl. 

In  one  of  the  laws  of  the  Norman  kings  of  Sicily 
are  tl^cfc  words  :  ^'  Poft  mortem  baronis  vcl  mili- 
^ ■  '      ■■ ,  ^'  tis, 
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Book  ll.  *«  //>,  ^  a  comite  vel  l^arone  alio  barmiath  dU^aM 
^^     >»       ^  «  velfettdutn  temerit:'    , 

X.  Lc8.  Brafton  likewife  thus  defcribes  thcvavaflbrs,  of 

great  fubvaflals:    **  Sunt  tx  afii,  qui  dicuntur  va- 
•*  vaflbres,  virt  magna  dignitatis  i**  and  he  ranks 
them  next  to  the  king's  barons.     Thefe  had  there* 
fore  a  better  right  to  the  title  of  lejfer  bardns  thari 
tbofe  who  held  of  the  kittg  in  capite  by  fofcage,  of  by 
fee-farm,  or  by  afingle  knight'sfee,  or  half  aknight's- 
fee;  as  many  did  among  thofe  who  by  the  above- 
cited   claufe  in   the   charter  of    King  John    weri 
to  have  only  a  general  Jumnions  to  parliament.     Nbr 
was  there  any  impropriety  in  fuch  perfons  repiiefcnt- 
ing  the  community  of  the  eounty,  in  which  thejr  wert 
fome  of  the  principal  gentlemen,  having  curiant  di 
fuis  hvminibus^    courts   of  their   own,  as .  lords   of 
manors,  which  to  this  day  are  called  court  barons. 
V.  CamrienV       It  is  faid   in   arn   ancient  manufcriptj   cited*  by 
£S  Tides  Cacndcn,    that    King  Henry   the   THinl,    «>ft 
tof  Honor,  ft-a.  **  magnas    perturbationcs    et  etiormes    vexationes; 
ti.p.  740.      <c  jfj^^gj.  ipfum  regem,,Simonem  de  Monteforti,  et 
*^  alios  barortes  motaS  et  fopitas,  /^/«/7  et  ordina^ 
•^  wV,  quod  omnes  illi  comites  et  bafones  regni  Ahgti^^ 
**  quibiis  ip/e  re^  dignatus  eft  brevia  fummonitionis 
<«  dirigerCy  venirent  ad  parliatfientuin  fiium^  et  non  dliii  , 
*'  niji  forte  dominus  rex  aliafimiUa  brevia  eis  dirigeri 
•«  voluijfetr 

Upon  this  I  would  obferve,-  that  here  is'nd 
mention  of  leffer  barons^  who  might  be  called' to 
parliament  by  the  king's  writs  v  but  the  fenfe  of  the 
paffage  is,  that,  at  the  enc{  of  the  trbiibles  between 
Henry  the  Third  and  his  barori«  (viz.  after  the 
battle  of  Eveftiam),  he  ac'quifed  a  power,  by  z&  of 
parliament,  to  call  to  his  parliaments y^f^  earls  afid 
barons  of  the  realm  as  he  ftiould  vouchfafe  to  fend 
writs  to,  eKctufi'Oely  of  alt  others'.^  who  were  not  to 

comq; 
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cpmt,  unkfs  be  afterwards  fiouid  fmi  to  thm  the  like  BO  OK  If. 
writs.    Which  power  was  exercifed  by  feme  of  his  ^  ''"><"'  ^ 
fucceffors  In  chc  perfons  of  the  moft  ancient  and 
greateft  barons  of  the  realnfi.     For  inftance,  William  ^ 

de  Veicr,  the  brother  and  heir  of  John  de  Vefci,  who 
bad  been  fummoned  in  the  forty-ninth  of  Henry 
the  Third,  inter  majores  baroneSy  was  not  fum- 
moned till  -the  twenty-third  of  Edward  the  Firft^ 
though  he  was  forty~  years  old  at  John's  deceafcV 
and,  from  that  year  till  the  fixth  of  Edward  the 
Second^  was  never  fumn)oned  again.    'Many  other  * 

inftances  of  the  like  nature  occur  in  looking  over 
the  lifts  of  fummons  to  parliament*  And  fome 
who  had  been  fummoned  were  totally  omitted,  and 
came  no  more  to  parliament.  This  was  certainly 
a  very  great  and  extraordinary  change  of  the  an- 
cient conftitution,  which.  fup|X)fed  that  the  right  of 
adviling  the  king  in  his  great  council  was  inhereni' 
in  his  barons,  and  not  to  be  taken  from  them  with* 
out  forfeiture  of  their  baronies.  Nothing  indeed- 
could  have  induced  them  to  confent'  to  fuch  a 
law,  but  the  great  diforder  Into  which  the  whole 
Hate  had  been  thrown  by  a  long  civil  war,  in  the 
end  of  which  Henry  the  Third  and  his  fon  Prince 
£dward  were  vidlorious,  and  able  to  do  what  they 
pleafed. ,  It  is  very  furprifing,  that,  in  tjmes  when 
the  ftrength  of  the  peerage  was  lefs  awed  by  that- 
of  the  crown,  the  eftabliftied  feudal  notions  (hould^ 
not  have  prevailed  to  the  al?olition  of  this  law.  T 
iftuft  however  obferve,  that  with  relation  to  earU 
the  power  never  was  exercifed ;  it  not  appearing 
that  any  of  thefe  were  at  any  time  omitted.  And 
as  for  thofe,  who,  without  having  any  baronies  in- 
l^em,  were  called  to  parliament  by  writs  from  the- 
crown,  the  learned  author  of  the  Inquiry  into  the^ 
manner  ofi:reating  Veers  has  faid^mucb  to  prove,  .tbaf 

fuch 
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BOOK  II.  fuch  writs  gave  them   no  peerage.     He  obfervei, 

' ^ '  "  that,  frpm  the  forty-ninth  of  Henry  the  Third 

*^  to  the  twenty-third  of  Edward  the  Fourth  (from 
"  which  times  the  fummons  have  been  more  re- 
**  gular)  not  fewer  than  ninety-eight  laymen  have. 
*^  been  fummoned  to  parliament  at  one  fingle  time, 
'*  by  the  very  fame  writs  by  which  the  earls  and 
'*  other  undoubted  barons  were  fummoned,  and 
^'  yet  neither  themfelves,  nor  any  of  their  name  or 
**  poftcrity,  were  ever  afterwards  fumrnoned  to  any 
'^  parliament  or  great  council/*  From  whence, 
and  from  the  filence  of  the  hoxife  of  lords  and  of 
p.  351045,  the  heirs  pf  their  fevcral  perfons,  with  regard  to 
this  omiffion,  and  from  there  being  no  words  in 
their  writs  that  exprefs  any  creation  of  a  peerage  or 
barony,  he  takes  it  for  granted,  that  they  could 
only  be  fummoned  as  ajfifiants  to  the  houfe  of  lords, 
and  as  de  confiUo  regis  in  parliamento*  This  hypo- 
thefis  would  undoubtedly  folve  many  diflSculties  in 
this  dark  part  of  the  Hiftory  of  our  ancient  con- 
flitution,  if  it  could  be  fully  made  out.  But,  in 
the  cafe  of  the  greater  barons,  the  feparating  from 
their  peerages  the  right  of  voting  in  parliament, 
and  fubjedting  it  to  the  arbitrary  will  of  the  king,' 
whether  ic  was  done  by  an  aft  of  parliament  (as 
the  words  Jiaiuit  et  crdinavit,  in  the  words  cited 
by  Camden,  feem  to  imply)  or  by  a  mere  exten* 
fion  of  prerogative,  was  an  innovation  very  hurtful 
tQ  the  dignity  of  the  peers  and  to  the  balance  of 
the  government.  Some  have  doubted  the  authority 
of  the  manufcript  cited  by  Camden ;  and  I  fhould 
give  no  credit  to  it,  if  it  were  not  confirmed  by 
the  indifputable  pradlice  of  all  our  kings  from  Ed- 
ward the  Firft  to  Richard  the  Third.  It  muft 
however  be  noted,  that  fuch  omiffions  in  many 
cafes,  though  not  in  all,    may  be  well  accounted, 

for, 


OF  KING  HENRY    11.  3»j 

for,  from  the  frequent  and  neceflary  abfertce  of  BO  OK  IL 
many  of  the  peers  on  the  king^s  fervice  abroad,  * 
while  the  crown  had  great  dominions  and  almoft 
perpetual  wars  on  the  continent.  On  fuch  occa- 
fions  the  omitting  to  fummon  them  to  parliament 
was  no  encroachment  on  their  rights,  but  a  pro- 
per exemption  from  a  duty  they  could  not  per- 
form. It  may  alfo  have  been  done  not  improper- 
ly, according  to  the  notions  of  thofe  times,  when 
the  lands  that  conftituted  a  barony  were  feized  by 
the  crown  for  any  fault  or  defedb  of  fervice,  during 
the  life  of  the  baron,  or  for  any  number  of  years : 
whereas  an  arbitrary  omiflion  of  fummoning  thofe 
to  parliament,  who  were  willing  and  able  to  do 
their  duty  there,  if  it  did  not  cxtinguifli  the  peerage, 
deprived  it  of  one  of  its  moft  valuable  privileges ; 
and,  if  it  did  extinguilh  it,  rendered  the  highcft: 
property  of  the  kingdom  quite  precarious  and  de- 
pendant on  the  will  of  the  crown.  But  this  be- 
longs not  to  my  fubjeft;  no  fuch  thing  having 
been  thought  of  in  the  times  of  Henry  the  Second, 
or  ever  before.  What  I  meant  to  confider  here  was 
only  the  notwn,  that  the  lejfer  barons^  or  the  barcnes 
fecunda  dignitatis j  were  not  the  great  fubvajfah  who 
held  manors  under  earls  or  other  eminent  nobles, 
but  the  inferior  tenants  in  capite  of  the  crown ;  a  no- 
tion efpoufed  by  fome  writers  of  no  fmall  authority, 
and  on  which  more  than  one  hypothefis  has  been 
founded,  with  no  warrant  from  antiquity,  fo  far  as  I 
can  difcover, 

P-  221.  A  writ  of  fummons  direSled  to  thejheriffs  of 
Bedford/hire  and  Buckingham/hire,    and  requiring- 
fwo  blights  to  be  fent  for  each  of  thofe  counties^  is 
extant  in  the  clofe  roll  of  the  thirty-eighth  year  of 
Henry  the  Third. 

,  '  The 
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The  word$  of  tbc  writ  arc  thcfc :    •*  Tibi  d&« 
'^^  ftri<5le   praecipimuSt    quod    pwcer   omiies  prar< 
^'  di<5bos  venire   facias  coram  €m(ili0  nofira  «pad 
*'  Weftm.  in  quindena  Pafcha  prox.  fut.  4  /(^iifj 
^'  #^  difcretes  miHtes  dt  cQmitatihw  pr4tdiiiis%  qiKW 
*^  idem  comitatus  ad  hoc  0kgmni^  vite  ^muimn  ^ 
^^  fingulorum  torvmdem  \   viae,  z  de  um  imifatu^  ec 
*^  2  de  alip,    ad   providendum    i|^/f^  cum  mili^hus 
^f  atiorum  comtatuum^  quos  ad  eundcm  diem  v^cari 
^  fecimm%  qiiale  auxilium  nobis  in  canc4  necefficate 
"  impeadere  voluetim.    Et  tu  militibus  ttstiis^o 
*^  comitatu  pracdidlo  neceffitatcm  noftrami  et  um 
^^  urgens  negotium  noflruni»  diltgenter  exponas  et 
f^  ad  compecens  auxilium  nobis  ad  pnefens  impend 
^<  dendum.  eificaciter  induces.      Ita  quod   prasfatt 
•*  4  milites  praefato  concilio  noftro  ad  pr^iAum 
^*  terminum  Pafcha?  refpondcrc  poffint  fuper  prie- 
f  M  Brady's     '^  dido  auxilio  proJinguUs  comitatilms  prasdiftorutn/' 
'^bi^mft^''    &c.     Dr.  Brady  fuppofes  that  this  was  mt  a  fum* 
voi.^1.  from    mons  to  a  general  council ;  but  Dr.  Hody  calls  it 
S**hJ?^^^^  ^/zr/iiw»^»/,  and  I  tiiink  with  good  reafon*     For 
pf^^i.  ^'       ML  Paris  fays,  congregafi  funt  iferum  Anglic  magy 
v.M.  Paris,   nates  Londinu     The  word  Uerum  refers  to  theprc^ 
p!^595r*&  ad-'  ceding  council,  held  the  fame  year,  fexto  Calends 
ditam.  p.  123-  Februarii,  which  the  fame  author  calls  parUamen-t 
p.  492.  ibi-     ^^^^     gm  jjj   realicy   this  point  is  not  worth  dif- 
ScralfoHody,  putiBg.     For  if,  at  this  time,  the  knights  of  th« 
p-?38-  (hires  were  fummoned  ta  the  leffer  eaundls^  ihcy  cer- 

tainly were  to  the  greats*  It  is  obfcrved  by  Dr, 
Brady,  that  the  date  of  the  writ  was  foon  after  the 
brcaking-up  of  a  general  council.  And  fo  it  well 
might,  bccaufe  that  general  council  had.  denied  the. 
king  aids  ^nd  therefore  it  was  necelTary  to  fum- 
mon  another  as  foon  as  poflible»  He  alfo  objcds, 
that  (here  are  two  other  parts  of  this  writ,  the  laft 
of  which  is  a  command  to  the  flierifF  to  levy  all 
d^bfs  that  wer^  d«c  tQ  the  king,  &c.    4  clau/e  not 

ft 
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a  he  found  in  parliament-writs.     But  this,  at  hioft,  BOOK  It 
J>rd?cs  only,  what  1  Ihall  not  difpuie,  that  the  form  ^  "*  «^    "^ 
bf  thefe  writs  was  not  then  fo  precilely  determined^ 
'  as  not  to  admit  of  occafional  variations.     Nor  does 
the  coupling  of  other  things  with  a  furtimons  fo 
t>arliament  make  it  no  fummohs. 

Ibid,    jind  tberi  is  a  thufe  in  the  great  chart ei^  of  thi 
ninth  of  the  fame  king,  thereby  it  is  declared^  thaii 
together   with    the  fpiHtulal  and  fempoi^al   lord's^ 
other  inferior  freeholder's,  ct  bmnes  de  regno,  by 
^xbicb  words  I  underjland  the  whdle  cohimpnalty 
of  the  realm,  granted  t})  the  king  the  fifteenth  pari 
of  all  their  moveable  goods,  in  return  for  the  liber^ 
ties  accorded  to  them  in  that  charter. 
The   words   in  the  original    ail5  thefe :    ^*  Prb 
**  hac  autem  concefliofte   et  donatione  libcrtatum 
**  iftarurh    ec    aliarum    libertatum   contentarum   irt 
**  carta  noftra   de   libertatibos   Foreftag,   archiepif- 
*'  copi,  cpifcopi,  abbates,  priores,  comites,  baroneSj 
*'  milites,  Ubere  tinenteSy  etoiIines  de  REONd 
**  NosTROj   dederunt    nobis    quintartidecimam  par- 
**  tern   omnium   niobiliUm  fuorum."     The    words 
milites,  Ubere  tenisntes,  et  bmnes  de  regno  nofiro,  dede-* 
runt  nobis,  &cci  coming  after  baroHes,  &Ci  feem  to  de- 
clare very  plainly,  that  the  whole   commonalty  of 
the  kingdom  had  concurred   with  the  nobility  in 
granting  this  tax  to  the  king,  as  a  return  for  the 
^  ehartier.     Dr.  Brady,  to  elude  the  force  of  the  proof 
againft  his  hypothefis,  is  obliged  to  contend,  that 
dederunt  in  this  place  figniRes  paid,  and  riot  granted.      ; 
But  Dri  Hody  obfcrves   rightly,   thiat  this  conjed- ^^^^^^» 
ture  appears   to  be  falft,  from  this  confidcratidri,  t6t.  p.  3^^ 
that  the  charters  were  drawn  tip  in  the  parUdmint  • 
itfelf  wherein  the  fubftdy  was  granted,  and  fealed  bmg 
before  the  m^ney  could  ie  paid.     He  adds,  "  if  can- 
**  not  be  fuppofed  that  omnes  de  regno  were  preferit 
Vox.*  III.  Cc  *'  ia 
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BOOK  H.  «  in  that  parliameot,  fo  as  to  grant  the  fubfidy  in 
*  .     -    ^  "  their  own  perfons;  but  they  did  it  either  per  fey 
*'  or  by  their  reprefentatives!^    How   thcfe   words 
were    underftood    by    Henry    de  Knighton,    who 
wrote  his  Hiitory  ^ctle  more  than  a  century  afcer- 
wards,  will   appear  from    this   p^fTage^    in  his  ac- 
count of  the  reign  of  Henry  the  Third  ;  "  Poft 
"  hsLZ  Rex   Henricus    conceffit    magnalibt(s  terra 
<<  duas  chart^Sy  unam  de  ForeUa,  et  aliam  de  liber- 
<^  tatibus^   propter    q^ao)  caufam    eomnntnes  regni 
'*  conceiTerunt    quLntamdecimam    partem    omnium 
*'  bonorum  fuorum  mobilium  et  mmciiliumJ'*    The 
two  lad  words   are    a   niiftake,    being  not  agree- 
able to  the  charter :  but  the  words  communes  regni 
are  a  clear  explanation  of  the  omnes  de  regno  in  the 
charter.     As  for  the  expreflion  re^  conceffit  niogna- 
tibus  terra  duas  cbartas^  it  mud  not  be  under Itood 
SeeTyrrei's    as  excluding  the  commons  out  of  that  grants  for 
j^p.  p.  »i.     jj^^   contrary   appears    by   the  charter   itfelf:    but 
magnatibus  is  here  a  general  term,  that  comprehends 
the  whole  parliament  i  as  it  certainly  docs  in  many 
other  paffagcs  of  our  ancient  hiitorians.     And  we 
have  in  the  Cotton  library  a  manufcript  chronicle 
of  Walter  de  Coventry,  who  lived  and  wrote  un- 
•     ,  der    the    reign    of  Henry   the   Third,    which,    in 
giving  an  account  of  this  parliament,  fays,  **  Ibi- 
♦*  dem  concejfa  eft  D.  regi  a  comitibus,  et  baroni- 
•«  bus,    et  clero  et  populo,    quintadecima  omnium 
^*  bonorum/'     But  what  will  better  determine  tl>e 
trpe  fcnfe  of  this  claufe,  i$  the  following  paflage  in 
ScePetyt,      .a  record  of  the  thirty- feventh  of  that  king:   *'  No- 
Right  of  die    <c  verint  univerG,  quod  D,  Hr  rex  Anglia?  illuftris, 
G,nun.Apj,.  ,,  jj^  ^^^^^g  j^^^gp^    ^^    Marefchallus   Angliae,  H. 

body's  Hifi.    ".  Comes    Hereford  et  Effej^*  J.  Conie^  de  War- 

PO^SiTs^-.    **  ^^^^'    ^*   ^^  Sabaudia,  caterique  magnates  Jn- 

."  ^//>,   confenferunt  in,  fentcntia,m    excqnxmunica- 

^*  tbni*  generaliter  latam  apud  Weft,  tertio  deci- 


"  mo 
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•♦  mo  die  Maii  ann.  regis   prsedi^a  37,  in   fbrma^^^K  II. 
**  fell,    quod   vmculo    prsefatse   fcntenti«   iigentur'       "^     ' 
**  otnncs  vcnientes  contra  libcrtates  contcntas  in  car- 
.  *'  us  communium  libcrtatum  Angliae,  ct  de  Forefta, 
**  &c.     Sciendum  aatem  quod  fi  in  fcriptis  fuper 
*•  eadem   fententia  a  quibufcunque   confcdis,    leu 
**  conficiendis,  aliud  vel  aliter   oppoPitum  vel  ad- 
•*  jcd:um  fuerit,  aut  articuli  aliqui  alii  in  cis  con- 
**  tend   inveniantur,  D.  rex,    ei  pr^edilli  magnates 
**  onrnes^   et   communitas  fopuli^    proteftantur   pub* 
**  lice   in   pra^fcntia  vcnerabilium    patrum  R   Dei 
**  gratia  Cant.   arch,  totius  Anglian   primatis,  nee 
**  «on  ct  epilcoporum  omnium  in  eodcm  coUoquio  . 
^^  exifiientium,   quod  in  ea  numquaro  confenferunc 
**  ncc  confentiunt,  fed  de  piano  eis  contradicunt.** 
.  This  c&lloquium  is   called,    by  Matthew  of  Weft- 
minder,    magnum  ^parliamentunu     And    furely  the 
communUas  populi  being  thus  named  in  addition  to^  V.  Kot.  Par. 
and   diftinft  from,    the  magnates  omnes,  is  a  very  ^7^.  in. 
ftrohg  evidence,  added  to  the  others  before  men» 
tioned,  that  the  commons  were  prefent^  and  aded 
together  with   the  nobles   in   this   parliament,  two 
years  before  the  time  afligned  by  Brady  for  their 
firft  coming  to  thofe  aflemblies.     That  difference  in- 
deed would  be  fmall,  if  it  did  not  afFeft  the  whole 
foundation  upon  which  his   hypothefis  ftands,  viz, 
that  this  innovation  %uas  the  confequence  of  Simon  de 
Montfort's  viSory  at  the  battle  of  Lewis^  and  the 
captivity  of  the  king. 

Ibid,     Nor  can  I  difcover^   in  the  bijlory  of  thofe 
times i  any  reafon  fnfficient  to   render  it  probable^ 
that  fo  great  an  alteration  fhould  then  have  bun 
made  in  the  conftitution  of  England. 
It   by  no    means   appears,  that,  under    the  go- 

:vernment   of  King   Henry  the  Third,   cither   the 
C  c  2  feudal 
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BOOK  II* feudal  powers  of  the  nobility  over  the  commons 
*  were  more  relaxed  than  they  had  been  during  the 

reigns  of  Henry  the  Second  or  Henry  the  Firft ; 
or.  that  the  condition  of  citizens  and  burgelTes  had 
been  mended  by  any  increafe  of  trade  and  com- 
merce 5  Or  that  the  freeholders  in  the  counties  had 
been  raifed  any  higher,  by  an  augmentation  of 
wealth,  or  extenfion  of  privileges,  .  which  could 
open  the  way  to  fuch  a  change.  Nor  was  trade  or 
commerce  eftecmed  mcn^e  honorable  in  the  age  of 
,  Henry  the  Third  than  in  that  of  his  grandfather, 

or  during  the  government  of  the  Saxons.  On  the 
contrary,  the  difpofition  and  temper  of  the  times, 
as  well  as  the  genius  of  the  government,  were 
more  unfavorable  to  trade  in  the  Norman  timesf 
than  the  Saxon ;  and  the  flate  of  England,  during 
the  period  from  the  death  of  Henry  the  Second  till 
that  of  Henry  the  Third,  was .  more  turbulent, 
more  diftcmpered,  and  more  unfriendly  to  thecn- 
creafe  of  the  national  induftry,  or  any  enlargement 
of  our  commerce,  than  under  •  the  moderate 
and  prudent  adminiftrations  of  the  two  foirmcr 
Henries. 

:P.  223.    We  know  indeed  that  fome  boroughs^  wbicb^ 
from  their  poverty^  were  unable  to   bear .  the  ex- 
fence  of  fending  members  to  parliament,  declimd 
the  ufe  of  that  privilege. 
wlmsTvoL  I.     There  are  fome  inftances  of  boroughs  that  poti- 
p.  149.'          tioned  to  be  reftored  to  the  ufe  of  that  privilege 
after  a  very  long  interruption.     Thus,  in  tie  reign 
^  ,of   James    the    Firft,   Agmondeftiam,    Wendover, 
and  Great   Marlow,   alledged,  by  petition  to  the 
houfe  of  commons,   that  the  interruption  of  their  • 
fending  burgeflcs,  for  four  hundred  yeare  pajiy  was 
not  owing  to  their  own  negleft,  but  to. the  fault 
.  of  the  IhcrifFs  5  or,  if  it  was  owing  in  any  mcafure 

to 
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to  the  burghs  themfclves,  //  was  becaufe  their  pre-^OOK  H. 
de^ejfors  were  poor  and  unable  to  maintain  their  mem- ' 
hers ;  whereas  now  they  were  content  to  undergo  that 
charge. 

On  this  I  would  obferve,  that,  as  they  had  not 
complained  before,  in  fo  long  a  period  of  time,  it 
is  probable,  that  it  was  not  the  nef^le3  of  the  Jheriffs^ 
but  their  poverty  and  inability  to  bear  the  charge  of 
fending  members  to  parliament^  which  had  occafioncd  fo 
long  an  interruption  of  their  right.  Their  petitioa 
was  allowed,  by  the  commons  and  the  king,  as  it  ap- 
peared that  they  were  parliament  burghs  ^^/>r^/?n^//^», 
not  by  charter. 

P.  224.  Among  the  clofe  rolls  of  the  twenty-fourth 
year  of  that  king^  there  is  a  writ  of  fummonsjo 
parliament y  in  which  it  is  ajferted^  not  as  an  inno^ 
vation  introduced  by  the  earl  of  Leicejler,  but  a  maxim 
grounded  on  a  mojl  equitable  law,  eflablijhed  by  the 
forejight  and  wifdom  of  facred  princes,  that  what 
concerned  all  fhouU  be  done  with  the  approbation  of 
ally  and  that  dangers  to  the  whole  community  fbould 
be  obviated  by  remedies  provided  by  the  whole  com- 
munity. 

The  words  are  thefe :   **  Sicut  lex  juftijjima,  pro-  ?^ot.  Ciauf.* 
<«  vidd  circumfpeStione  facrorum  principum  flabilita,  m.  dorfo.  * 
'^  hortatur,  ut  quodomnes  tangit  ab  omnibus  approbetur^ 
*^  Jic  et  innuit  evidenter,  ut  communibus  periculis  per  . 
**  remedia provifa  communiter  obvietur.**     If  the  earl 
of  Leicefter  had  been  the  firft  who  applied  this  maxim 
to  the  conftitution  of  Englifh  parliaments  or  great . 
councils,  it  would  have  been  impolTible  for  Edward 
the  Firft  to  have  grounded  it  on  a  law  providd  cir^ 
tumfpe£lione  facrorum  principum  ftabilita.     Nor  could 
he  have  ufed  that  cxpreffion,  if  he  himfclf,  qr  his 
father,  h^d  introduced  the   praftice  of  fummoning 
the  commons  to  thofe  aflemblies. 

C  c  3  Ibid, 


35^ 
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BOOK  II.  Ibid.  Seme  very  eminent  writers  have  fuppofedt  thai 
^       -  none  but  the  king's  inferior  tenants  in  chief  were  at 

firjl  reprefented  by  the  knights  of  She  fhires ;    but 
there  is  no  fufficient  evidence  tofupport  that  opinion^ 
^V^^lr*^        Sir  H.  Spelman  and  other  writers  have  dated  the 
mcntslp'64,  original  of  knights  of  the  fhires  from  one  of  the 
cUufes  in  King  John's   Magna  Charta*  which  di-. 
re^3  that  the  inferior  tenants  in  chief  of  the  crown 
ihould  be  fummoned  to  parlianricnt  in  general.    Bu 
that  thole  words  do  not  import  any  reprefentation^ 
I  have  endeavoured  to  fhcw  in  a  former  note  to  this 
volume :  nor  does  it  appear  by  other  evidence,  either 
of  records  or  of  hiftory,   that,  in   coj:)lequcoce  of 
that  claufe,  fuch  tenants  in  chief  were  at  any  time  the 
file  ek£lors  of  knights  of  thejbires^  or  that  only  fuch 
tenants  in  chief  could  be  ele^ed*     Sir  H.  Spelman  in- 
deed  adds,  ♦*  that  other  freeholders,  becaufe  they 
•*  could  not  always  be  diftinguifhed  from  them  that 
**  held  in  capite  (which  encreafed  daily),  grew  by 
**  little  and  little  to  have  voices  in.  the  elcftion  of 
*^  the  knights  of  the  fhires^  and  to.  be  at  laft  con- 
**  firmed  therein  by  the  ftatute  7  Hen.  IV.  and  8 
*•  Hen,  VI.".   But  how  does  he   fhew  that  there 
ever  was  a  time,  when  knights  of  the  (hires  were  . 
eleftcd  by  the  tenants  in  capite^  without  the  voices 
of  other    freeholders?     He     fuppofes     the     point- 
which  (hould  be  proved.     For  that  under  the  reigns 
of  King  John    and   Henry   the   Third^    when    he* 
thinks  that  fuch  eleftions  began  to  be  made,  other* 
freeholders  came  to  the  county-court,  is  moft  cer- 
tain. 

If  we  confider  the  ftatute  of  the  fcventh  of 
Henry  the  Fourth,  which  is  the  oldeft  in  our 
books  that  regulates  or  direfts  the  form  of  coun- 
ty eleftions,   we  (hall  find    it   w^smade   (as  the. 

preamble 


bratuteSy 
7  Hen.  IV. 
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preamble  declares)  at  the  grievous  complaint  of  the'^OOK  U^ 
commons' in  parliament  of  the  undue  eleSion  of  tbe^ 
knights  of  counties  for  the  parliament^  which  be  fome- 
times  made  of  affe^ion  of  fberiffs^  and  otherwife^ 
againft  the  form  of  the  writs  directed  to  thefheriff^  to, 
the  great  Jlander  of  the  counties ^  and  hindrance  of 
the  bufinefs  of  the  commonality  in  the  faid  com* 
tiesj&cc.  All  the  regulations  laid  down  in  it  apr 
pear  defigned  to  prevent  abufes  arifing  from  the 
partiality  of  the  fhcriffs,  or  other  undue  influence 
ufed  in  clcftions;  not  to  make  or  to  confirm  any 
change  in  the  qualifications  or  rights  of  the  eledors; 
The  enading  part  of  it  fays,  "  Our  fovereigti 
/*  Lord  the  King,  willing  therein  to  provide  remedy^ 
"  by  the  aflent  of  the  lords  fpiritual  and  temporal, 
*^  and  the  commons  in  this  prefent  parliament 
*^  aflcmbled,  hath  ordained  and  eftablifhed,  that 
**  from  henceforth  the  eleftions  of  fuch  knights 
•'  (hall  be  made  in  the  form  that  followeth :  (that 
*'  is  to  fay)  at  the  next  county  to  be  holdcn  after 
**  the  delivery  of  the  writ  of  the  parliament,  pro* 
y  clamation  fball  be  made  in  the  full  county  of  the  day 
<*  and  the  place  of  the  parliament^  and  that  all  they 
*'  that  be  there  prefent^  as  wellfuitors  duly  fummoned 
•'  for  the  fame  caufe^  as  others^  fhall  attend  to  the 
**  eleSlion  of  the  knights  for  the  parliament ,  and  then 
*•  in  the  full  county  they  fhall  proceed  to  the  elec-> 
"  tian  freely  and  indifferently^  notwithjianding  any 
*'  requeft  or  cwnmandment  to  the  contrary y*  &c. 
What  follows  concerns  only  the  return  of  the  writ ; 
and  neither  in  the  part  above-recited,  nor  in  any- 
fubfequent  claufe,  is  there  a  word  that  denotes  any. 
intention  in  the  legiflature  to  encreafe  the  numbcc 
of  electors  of  knights  of  the  (hires,  in  prejudice  to 
the  right  of  the  king's  tenants  in  chief,  or,  that 
gives  the  leaft  intimation  of  any  fuch  right  having 
been  ever  in  thofe  tepants  cxclufiye  pf..  others 
C  c  4  who 
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BOOK II.  who  were  fqitors  to  the  county-court  and  prcfcnt . 

^  '^  ^^  '  -'  therein.  All  the  freeholders  were  fo  from  thiff 
carlieft*  times:  and  that  the  fubllance  of  this  law 
was  no  more  than  an  affirmance  of  an  old  ri^bt  ani 
cuficm^  appears  from  the  preamble  of  the  fubfe- 
quent  ad  made  in  the  eleventh  of  the  fame  king, 
which  fays,  that  "  whereas  in  the  parliament 
**  holden  at  Weftminfter,  the  feventh  year  of  the 
^^  reign  of  our  faid  Lord  the  king,  there  was  or- 
^'  dained  and  eftablifhed  by  a  ftatute  for  the  pre^. 
^'  fervation  of  the  liberties  and  francbifes  of  the  elec* 
^*  tion  of  the  knights  *  of  the  fhire  ufed  through  th^ 
♦^  realm,  a  certain  form  and  manner  of  the  eledion 
'?'  of  fuch  knights,  as  in  the  faid  ftatute  more  fully 
f *  is  contained/'  &c.  There  can  be  nothing  more 
different  from  the  communicating  of  a  liberty  and 
franchjfe  to  perfons  not  entitled  to  it  before,  thaq 
the  prefervation  of  lil)erties  and  franchifes  ufcd 
through  the  realm  in  eledtions.  The  aft  of  the 
eighth  of  Henry  the  Sixth,  inftead  of  enlarging,  rc- 
ftrains  the  number  of  eleftors.  It  enads,  that  thofe 
knights  fliall  be  chofen  in  every  county  by  people 
dwelling  and  rejident  in  the  fame  counties,  whereof  every 
one  ofthemfhall  have  land  or  tenement^  to  the  value  of 
forty  fhillings  by  the  year  at  the  le&fi^  above  all  charges; 
'which  is  explained  in  a  fubfequent  aft,  of  the  tenth 
of  the  fame  king,  to  mean  freeholds  of  that  value 
within  the  county  for  which  the  eleSlion  is  to  be  made. 
And  the  reafon  why  this  was  done  is  fet  forth  in  the 
preamble  :  Whereas  the  eleBions  of  knights  offhires  /« 
come  to  the  parliaments  of  our  Lord  theking^  in  many 
founties  of  t-he  realm  of  England^  have  now  of  late  been 
made  by  very  great  outrageous  and  excejjive  numbers  of 
people,  dwelling  within  the  fame  counties  of  the  realm  of 
England^  of  *u)hich  mofb  part  was  of  people  of  fmall 
fubjlance  and  of  no  value,  whereof  every  of  them  pre- 
tended  a  voice  equivalent,  as  to  fuch  eleSlions  to  b4 
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fn(iifi  w//i»  the  mofi  worthy  knigbfs  and  efquires  dwel-  BOOK  tL 
ting  within  the  fame  counties  \  whereby  manjlaughter^^     .^       ^ 
riots  J  batteries,  and  divijions  among  the  gentlemen,  and 
ether  people  of  the  fame  counties j  fhall  very  likely  rift 
and  be,  tmlefs  convenient  and  due  remedy  be  provided  in 
this  behalf:  our  Lord  the  King,  confidering  the  premiffes^ 
bath  provided,  ordained,  and  eflablifhed,  by  authority  of  . 
this  prefent  parliament,  &c. 

It  is  amazing  that  any  pcrfon,  who  had  ever  read 
this  ftatute,  or  that  of  the  fevcnth  of  Henry  the 
Fourth,  (hould  fay,  as  St.  Amand  does  in  his  Hi- 
itoricai  Effay  on  the  Legiflative  Power  of  England, 
p.  187.  that  none  but  the  immediate  tenants  of  the 
crown  (the  leffer  barvns)  came  to  the  county  court,  and 
pone  other  had  votes  till,  by  the  8  H.  VI.  c.  7.  allfree^ 
holders  of  40J.  per  annum  had  that  right  given  them. 
The  very  reverfc  of  all  thisf  appears  by  the  ftatute  he 
refers  to :  it  gives  no  right  to  freeholders  of  40s.  per 
ann.  which  they  had  not  before;  but  excludes  all  thofc 
who  had  freeholds  under  that  value.  The  words,  * 
whereas  the  eleHions  of  knights  of  fbires  in  many  coun- 
ties of  England  have  now  of  late  been  made  hy  very 
^eat,  outrageous,  and  excefjive  numbers  of  people,  and 
whereof  every  of  them  pretended  a  voice  equivalent 
with  the  mofl  swonliy  knights  and  efquires  dweUing 
within  the  fame  counties,  (hew  beyond  contradiftion, 
that  the  intention  of  the  legiflature  in  cnafting  this 
ftatute  was  not  to  alter  the  conftitution  and  ufage  of 
the  kingdom,  with  refpeft  to  elcftions  for  the  ftiires, 
but  to  remedy  a  recent  abufe  and  innovation,  grounded 
(as  they  thought)  on  unjuftifiable  pretenfions.  It 
jfeems  pretty  evident,  that  the  praftice  of  parcelling 
put  land  in  fmall  portions,  and  thereby  multiplying 
freeholds  inferior  in  value  to  what  they  had  ufoally 
been  in  former  times,  produced  this  complaint  of 
v^y  ^eaty  outrageous,  an4  excefftve  numbers  of  people]^ 

who 
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BOOK  H.  who  were  of  fmall  fuifiance  and  of  no  value^  eomit^  u 

*-— ^« '  ibeje  eleSiom.    But  it  is  certain,  that  tliis  law  aiid 

that  of  the  tenth  of  the  ifame  king  were  reJlriSlive^ 
inftead  of  giving  a  right  of  voting  to  any  freeholders 
who  did  not  before  enjoy  that  franchife. 

That  none  bnt  the  immediate  tenants  of  the  crown, 
(the  iejfer  barons)  came  to  the  county-court  before  the 
isgblb  of  Hetpry  the  Sixth  (as  the  fame  author  afierts,)^ 
is  a  mod   falie   and    unwarranted    propofitibn.      l' 
V.  AppcDcBx  ha¥e  given,  in  the  Appendix  to  the  iirft  volume  of 
todietift      ^jjjj  Hiftory,  a  charter  of  Henry  the  Firft,  relating 
to  the  manner  of  holding  county-courts,  in  which  ic 
is  faid  by  that  king,  *'  Et  volo  et  pracipio,  ut  om- 
^  nes  de  comitatu  eant  ad  comitatus  et  bundreda^Jcsa 
**  fecerint  tempore  regis  Edwardi.^^     And  in  another 
claufc  he  fays,  "  Et  fi  modo  exurgat  placitum  de 
**  divifionc  terrarum,  fi  eft  inter  barones  meos  dor 
«*  minicos,  traftctur   placitum    in   curia    mca :    JE> 
^^  ft  eft  inter  vavaffores  duorum  dominorum,  tra£ietur 
•*•  in  comitatu'^     The  vavafibrs  therefore  were  Xui* 
tors  to  the  county-court,  and  all  the  freeholders  of 
the  county,  omnes  de  comitatu^  were  required  to  go 
thither^  as  they  had  done  in  the  time  of  Edward  We 
Confcjfor.     Nor  docs  it  appear  that  any  alteration' 
was  made  in  this  point  by  any  fubfequent  law,     la 
the  above  recited  ftatute  of  the  fcventh  of  Henry  the 
Fourth,  all  that  are  prefent  in  the  county-court^  as  well 
Juitors  duhf  fummoned  for  the  fame  caufe^  as  others,  are 
commanded  to  attend  to  the  elc£iion  of  the  knights  for 
the  parliament*     And  that,  before  the  making  of  this 
law,  the  vavaflbrs,  or  mefne  tenants^  who  did  not  hold 
their  lands  diredlly  of  the  king,   might  not   only 
concur  in  the  eledions  of  knights  of  the   Ihires,,  * 
but    b&    themfclves    eieded,     feems    evident   from 
the   words  of  Chaucer,    in  the   defcription  of  his 
franklin. 

.     .    "  At 
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<*  At  feffions  was  he  lord  and  fire,  BOOK  IL 

*^  Full  oftimcs  was  he  knigbl  cf  tbijl^re  \  -       ^ 

*'  A  Iheriff  had  he  been  and  a  coronour, 

'*  Was  never  fuch  a  worthy  vavaffhur.^ 
Yet  it  muft  be  obferved,  that,  to  qualify  any  per- 
fon    for  being   eledted,   the  mere  poflfeffion  of  a 
knight's-fee  was  not   fufficicnt ;   but  it  was  necef- 
fary  that  he  ihould  be  milts  gladio  cinSuSy  that  is, 
knighted  according  to  the  forms  then  in  ufc»     %^^^®'^'' 
an  aftof  the  firft  of  Richard  the  Second,  ail  whoSf^'SrS' 
had  lands  to  the  value  of  twenty  pounds  yearly  in  in  the  Tower, 
fee,  or  for  ^erm  of  life,  were  obliged  to  receive  thep^^^^^;  *^ 
order  of  knighthood.    And  this  law  feems  to  havev.  Rot.ciauL 
been  founded  on  a  more  ancient  cuilom.    For  there  ^  f '^^i^^i 
arc  writs  of  Henry  the  Third,  commanding  the^^HcB^UL 
fheriifs  tofummon  to  the  county-courts  all  who  held^^  ^• 
one  knight's*fee,  or  lefs  than  a  whole  knightWee, 
dum  tamen  de.  tenemetUo  fuo^  tarn  militari  quam  ficagio^ 
fcffifU  ff^entari^  that  they   might  be  there  made, 
knights.     There  is  alfo  an  aft  of  23  Hen.  VL  c.  15. 
which  fays^  '*  the  knights  of  the  Jhires  JbaU  he  no^ 
**  table  kfiigbis  of  the  fame  counties  for  the  which, 
*•'  they  fball  be   cbojin^   or   otherwife  fuch  notable 
"  efquires^  or  gentlemen  born^  of  the  fame  counties^ 
"  as  fhall  be  able  to  be  knights :  and  no  man  to  be 
"  fuch  knight^  which  Jiandetb  in  the  degree  of  a  yeoman^ 
**  or  under. ^^ 

In  this  law  the  ability  of  being  made  a  knight y 
that  is,  the  having  freehold  fufficient  to  qualify 
them  for  it,  is  admitted,  inilead  of  the  aftual  or* 
der  of  knighthood  required  by  the  old  writs :  and 
yeomen^  wjth  all  under  that  degree^  arc  exeludidy 
agreeably,  I  prefume,  to  ancient  ufage:  but  in  no 
ftatute  relating  to  the  knights  of  the  fhifes  is  there* 
the  lead  intimation  of  it's  being, required  that  they, 
ihoold  be  tenants  in  capite  of  the  king,  or  of  the 
ufage  having  been  altered  with,  regard  to  that  point.. 

The 
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BOOK  n.     The  next  circumftancc  I  (hall  conlidcr  belonging 
-      *  to  this  matter  is  the  wages  paid  to  the  knights.     It 
muft  be  granted,  that,  if  by  virtue  of  the  above- 
mentioned  claufe  in  King  John's  Magna  Charta,  or 
by  any  fubfequent  ftatute  or  cuftom  introduced  in 
the  time  of  Henry  the  Third  or  Edward  the  Firft, 
fuch  knights  were  cledted  iy  tenants  in  capite  of  the 
kingj  exclujively  of  all  others^  and  reprcfcnted  them 
alone,  no  others  could    be  charged  with  the  pay- 
ment of  their    wages.     But  in  one  of  the  parlia- 
ment rolls  of  the  fifty-firft  year  of  Edward    the 
^y^f  ^^     Third,  n.  45.  the  commons  petition  the  king,  that 
Towcrf    ^    the  faid  expenccs  be  levied  of  all  the  commons  of  the 
counties y  as  well  within  franchifes  as  without ;  except 
the  franchifes  of  cities  and  boroughs,  and  except  tbofe 
who  come  to  parliament  by  writs  of  fummons,  and  their 
tenants  who  hold  in  bondage.     The  words  in  the  re- 
cord, which  I  have  examined,  run  thus:  -^eplaife 
au  roy  notre  feigneur  que  foit  ordeine  a  cejle  prefent 
parlementy  que  les  dites  dejpenfes  foient  levez  de  toutz 
les  communes  des  dites  comfees,  ft  Men  deinz  franchifes 
come  dehors  \   forfpris  de   la  franchife  des    citees   et 
.  burghs,  et  forjpris  de  ceux  qui  viegnent  icy  par  brief  d 
partement,  par  fummonce,  et  de  leurs  tenants  qui  tieg* 
nent  en  bondage.     Of  the  preamble  to  this  petition, 
which  is  very- remarkable,  I  fhall  have  occafion  to 
take  notice  in  a  fubfequent  note.     It  will  be  enough 
to  add  here,  that  the  anfwcr  of  the  king  is,  foit  fait 
come  devant  a  efte  use  en  ce  cas.     Which  was   the- 
proper  anfwer,  becaufe  no  exception  was  made  in- 
this  petition  to  tenants  in  ancient  demefne,  or  in  ga- 
velkindf  who  ap^ar  by  other  records  to  have  been 
intitled  to  ah  exemption  from  thefe  cxpences;  and 
therefore  the  king  would  neither  wholly  rejedt,  nor 
wholly  gfant  the  demand.     But  it  was  impoffible 
that  the  commons  could  have*  made  it  fo  general,  if 
the  right  of  eledion  for  counties-  hadna  diofe.  days* 

been 
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'  been  ccinfined  to  tenants  in  chief,  of  the  king.  And  it  B  O  O  K  \L 
is  not  pretended  by  Spelman,  or  any  other  writer, •^■'  v  "  -^ 
that  it  was  extended  or  enlarged  in  the  reign  of  any 
king  between  Henry  the  Third  and  Edward  thi 
Third  inclufively.  It  feems  to  me,  therefore,  that 
this  roll  contains  a  ftrong  evidence  againft  the  notion 
that  the  eledtors  of  knights  of  the  fliires  were  anciently 
none  but  the  tenants  in  capite^  called  by  fome  modern 
authors  leffer  barons. 

One  of  the  moft  ftriking  arguments  ufed  by  Dr. 
Brady  to  fupport  that  notion,  is  the  manner  of 
electing  the  commiffioners  for  the  Ihires  in  the 
kingdom  of  Scotland,  where,  by  an  a6t  made  in 
the  year  14.27  (the  twenty-third  of  James  the  Firft), 

.  the  fmall  barons  and  free  tenants^  w}?o  held  of  the 
crown  in  capite^  were  difcharged  from  coming  to 
parliaments,  and  allowed  to  chufe  commiffioners  to 

•  ferve  in  their  ftead.  This  law  was  confirmed  in 
the  year  1587,  by  an  aft  of  James  the  Sixth,  where- 
in it  is  declared,  that  none  fliall  have  votes  but  fuch 
as  have  forty  (hillings  land  in  free  tenendrie  holden 

•  of  the  king.  The  permitting  of  the  inferior,  tenants 
in  chief  to  come  to  parliament  by  reprefcntatives, 
inftead  of  a  perfonal  attendance,  I  believe  to  have 
been  done  (as  many  other  things  were  in  Scotland) 
after  the  example  of  England ;  but  the  excluding 
of  all  not  holding  of  the  king  from  fuch  eleftions 
feems  to  have  arifen  from  a  policy,  which  had 
before  rendered  the  government  and  conftitution 
of  Scotland  very  different  from  ours  in  many  re- 
fpedks.  For  (whatever  conformity  there  was  be- 
tween them  in  the  times  of  which  I  write)  it  is 
certain,  that,  from  the  reign  of  Alexander  the 
Third  to  that  of  James  the  Firft,  the  arijiocraticql 
power  in  the  ftate  of  that  kingdom  had  continually 
eocreafed,  and  prevailed  over  the  popular  far  more 

.  than  in  Epgland.    No  juft  or  eonclufive  inference 

<    can 
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BOOK  n.can  dierefbre  be  drawn  from  this  circumfianc^  iit 

"^  thofc  laws,  to  prove  by  analogy,  that  no  freehold- 

er$9  but  tenants  in  chief  of  the  crown,  had  anciently 

a  right   to    eleft    the    reprefentativ^   of   Englilh 

counties. 

P.  225.  Tbere  is  not  in  any  of  thofe  fvriiSy  nor  in  the 
oldeft  we  have  for  fending^  up  reprefentati*t)es  from 
cities  or  boroughs^  the  leaji  intimation^  that  fucb 
ekSlions  were  a  novelty  then  introduced. 
The  words  of  the  wrk  dire6ted  to  the  ftieriff  of 
Bedfordfliire  and  Buckinghamfhire,  in  the  thirty- 
eighth  of  Henry  the  Third,  which  is  the  oldeft 
now  remaining,  have  been  recited  in  a  former  note 
to  this  book.  The  next  for  knights  of  the  fliiresy 
which  is  of  the  forty-ninth  of  the  fame^^kiag,  runs 
thus  :  ^*  Item  mandatum  eft  fmgulis  vicecomitibus 
••  per  Angiiam,  quod  venire  faciant  duos  mtlites 
^*  de  legalioribus  et  diicretioribus  militibus  fmga- 
*^  lorum  comitatuum  ad  regem  London,  in  OAabis 
•*  prasdidis  in  forma  fupradiifaJ*  The  writ,  which 
contains  the  form  here  referred  to,  is  loft.  To  the 
cities  and  boroughs  we  have  one  in  thefe  words; 
**  Item  in  forma  pr/ediSla  fcribitur  civibus  Ebor. 
•*  civibus  Lincoln,  et  ceteris  burgis  Anglia? ; 
**  Guod  raittant  in  forma  pradiSa  duos  de  difcre- 
/*  tioribus  et  legalioribus  et  probioribus  tarn  civi- 
"  bos  quam  burgenfibus  fuis."  The  form  here  re- 
ferred to  may  probably  have  been  that  of  a  writ  of 
fummons  fent  to  the  city  of  London,  and  now  loft. 
For  tbat  was  the  moft  proper  to  be  enrolled  as  a 
pattern  fdr  all  the  other  writs  to  the  cities  and 
boroughs,  mutatis  mutandis.  And  it  muft  be  ob- 
ferved,  that,  in  this  abridgement  or  minute,  York 
and  Lincoln  are  particularly  named,  but  Lotidon  is 
not;  which  feems  an  evident  proofs  that  the  writ 
direAed  to  that  city  was  kept  on  the  rolls,  and 

therefore 
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therefic^e  k  was  not  thought  ncceflaty  to  enter  the  BOOK  II. 
othei^y  which  were  in  the  fame  form.     The  words '       - 
€^  c^leris  iurgis   Anglia   fcem  to  (hew,   that   the  . 
horoughs  which  fent  members  to  parliament  were 
well  known :  bat,  if  none  had  ever  fent  any  before 
this,  time,    fo   general  a  mention   of  them   would 
hardly  have  been  made.     It  appears,  that  the  Cinque 
Ports    were    fummoned    diftind   from  the  others } 
ia^d  the  writ  to  Sandwich  only  was  entered  on  the 
rolls   with  ^  ftmiUter  m^ntktum  eft  Jtngulis  portubus 
pro  fe.     Probably,  that  to  London  was  in  much  the 
lame  form. ..  The  caufe  of  their  lummons  is  there 
declared  to  he  tarn  pro  negotio  liberaiionis  Edwardi 
primogenti    nojlri    quam    pro    aliis    commuHUaiem 
regni  nojlri  tangentibus.     It  is   diredled  thus :   Re^c , 
barmibus  et  balUvis  port's  fui  de  Sand^^ico  fduUm. 
And  the  precept  is,  Vohis  mandamus^  in  fide  tt  di^ 
leSione   qmbm   nobis   tenemim^  firmiter   injungentes^ 
{ut)  omnibus  aliis  prat ermijfts  mttatis  ad  nos  ibidem 
quatuor  de  legalioribus  et  difcretioribus  portus  vejiri^ 
ita  quod  ftnt  ibid*  in  OSab.  pradiilis   nobifcumy  et 
cum  prafatis   magnaiibus   regni   nofiri  trailatum  et 
fuper    pramijjis    conftlium    impenfuri*     Et  boc^  ficut 
boncrem  noftrum  et  vejirum   et  communem    utilitatem 
regni  nojlri  diligitis^  nullatenus   omit  tails.     But  fur- V.  Rot.  Clmf. 
ther  we  find,  that  in  the  writs /or  the  expences  ofj^^f^^^o^ 
knights  of  the  (hires,  in  the  twenty-eighth  year  of  XyreU's  Ap. 
Kdward  the  Firft,  which  are  the  firft  of  that  reign  Pr."^^*  ^**  **" 
remaining  on  the  rolls,  it  is  faid,  that  "  the  county  5/.  ory,p.«9, 
**  (hould   pay    them,   prout  alias   in  eafu  confmili  H  Bibiiothec 
-^^  fieri    confuevit'y'    words  which  imply  a  cuftom.^^j*^'  ^ 
-It  muft   indeed  be  obferved  that  the  writ  of  the  v.  Rou  Cltui; 
forty-ninth  of  Henry  the  Third  has  not  thefe  words.  ^^  ?o%^^ 
Mr.  Tyrrel  fuppofcs,   that  they  were  left  out  by  scc  alio  Bra* 
the  negligence  of  the  clerks:    but  a  better  reafon^y*s  Anfwst 
may  be  afTigned  from  the  writ,  itfelf.     For  there  pf^^f* 

.  it 
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BOOK  II.  it  is  faid,  that  the  cxpcnccs  of  the  knights  had  becd 
^  very    great,    becaufc    their    attendance    had    bccii 

longer  than  they  had  expected ;  but  that,  the  coun- 
ties having  before  contributed  largely  to  other  pub- 
lic expences  for  the  defence  of  the  kingdom,  they 
Ihpuld  not  be  charged  to  this  too  highly.     ^*  Cum 
*'  nuper.vocari  fccimus  duos  de  difcretioribus  militi- 
bus  fingulorum  com.  &c«  ac  iidem  milites  moram 
diuturniorcm  quafH  credebant  traxerint  ibidem^  prop^ 
**  ter  quod   non   modicas  fecerint   expenfas ;   cumque 
*^  communitates  comitatuum  diSorum  varies  hoc  amto 
*'  fecerint  praflationes  ad  defenjionem  regni  noftri  &c. 
•*  per  quod  aliquantulum  fe  nimium  fentiunt  gravari, 
^^  tibi  praecipimus  quod  duobus  militibus,  qui  pro 
^^  communicate   diSii  comitatus   pVdefato   parliamentd 
*^  interfnerunty  de  confilio  quatuor  legalium   mill-* 
«^  turn  ejufdem  comitatis,  rationabiles  expenfas  fuas 
^^  in  veniendo  ad   didtum   parliamentum,    ibidem 
**  morando,  et  inde  ad  partes  fuas  redeundo  pro- 
*^  videri   facias,  et  eas  de  eadem  communitate  le- 
•^  vari  facias,  provifo  quod  ipfa  communita^  occqfiani 
**  praftationis  iftius  fupra  modum  non  gravetur.^*     It 
is  very  probable,  therefore,  that,  as  the  expences  of 
the  knights  of  the  ihire  had  been  greater  than  ufual^ 
and  the  king  was  unwilling  to  load  the  counties^ 
which  had  been  fo  much  burthened  before,  with  too 
heavy  a  charge,  the  words  prout  alias  in  cafu  conjimili 
fieri  confuevit  were  on  purpofe  left  out,  as  no  proper 
rule  to  proceed  by  in  this  cafe* 
&c  Brady's  ^      j)r.  Brady  has  given  us  a  writ  of  expences  al- 
tyt"  p!  hi/'  lowed  to  four  knights  of  each  county  in  the  king- 
from  the       dom,  for  attending  upon  a  parliament  in  the  forty- 
4i^H.  hl'    fecond  year  of  Henry  the  Thirdi  not  as  members 
fin.  I.  dorfo.    thereof,  but  on  an  extraordinary  commiilion  of  in- 
quelt  ]nto  all  excefles,  tranfgreffions,  and  injuries 
done  and  commiued  by  juftices,  flieriffs,  bailiffs. 
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pr  any  other  perfons  within  the  faid  counties.     No  BO  OK  II. 

fum  is  fixed  ;  but  they  arc  to  have  raiionabiles  ex^  ^       «.      / 

penfas  fuas  in  eundo^  redeundo^  et  in  prafato  farlia-^ 

fnentopro  diffis  negqtiis  morando.     This  is  a  very  ex- 

traordinary  vrrif:,  and,  as  far  as  I  can  difcover,  thq 

lingle  one  of  the  kind  that  ever  was  granted.     Yec 

from   hence   Dr.  Brady  fuppofes,  that  the  woi-ds 

prout  alias  in  cafu  conjimili  fieri  confuevit  %ot  into  an^ 

fcient  writs  for  the  expences  of  knights,  citizens, 

pmd  burgefies :  a  ftrange  fuppofition  !    it  being  fait 

more  likely,  tha^  the  form  of  this  writ,  fent  on  a 

particular  occafion,    was   taken  from  thofe,    thatji 

that  this  was  the  precedent  upon  which  they  wcr? 

grounded. 

As  for  the  t^yo  clauies  in  King  John's  charter 
poncerning  the  manner  of  levying  aids  and  fcutage, 
I  cannot  thing' they  conclude  any  thing  with  re-SeetheCUufi;^ 
gard  to  this  matter;    the  firft  of  them  faying  only,^^JJj;^^J}°^^^^^ 
that  no  fcutage  or  aidihould  for  the  future  be  im- charters. 
pofed  but  by  the  common  council  of  the  kingdom ;  ^^?"-^*'^* 
knd  the  other  declaring  in  what  rbanner  the  greater  p.*^f3.^  cuufd  ' 
and  leflfer  tenants  in  chief  of  the  king  (hould  be'*-  p-  h- 
.  fummoned  on  fuch  occaQons.    How  does  it  ap-    *^"^'4; 
pear,  that  thj?  latter  was  intended,  as  forae  have 
fuppofed,  to  enumerate  all  thenumbers  of  parliament^ 
fiU  entitled  to  Jit  there?    If  there  was  no  difpute  at 
ithat  time  about  the  method  of  fummoning  fhe  re- 
prefentatives  of   counties,    cities,   and   boroqghs, 
there  was  no  need  of  mentioning  any  of  them  ia 
^hat  claufe,  which  is  not  the  defcription  of  a  parlia- 
ment or  common  council  of  the  kingdom,  but  ^ 
declaration  in  ^yhat  manner,  and  by  what  kind  of 
fummons,  certain  members  thereof,  viz.  thofe  who 
held  of  the  king,  (hould  be  called  to  the  parliament, 
§ox  the  impofing  of  fcutage  or  other  aid$. 
'-    In  the  roll  of  the  51  Edw.  III.  n.  45-  part  of^^^.'k  thi 
i|r4iich  I  havfe  cited  in  a  former  note  to  this  book,  I  Tower  of 
"  yqu  III.  I)  d  findLondoa. 
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BOOK  II.  find  thcfc  words :  "  Pourccquc,  de  commune  droit  du 
\  «  rcyalme^  de  chafcun  comtc  d'Englcterrc  font  ec 

"  fcront  eleus  deux  pcrfonnes  d*cftrc  a  parlemcnt 
**  por  Ic  commune  de  dits  comtes."  Now,  if,  as 
this  record  teftifies,  two  perfons  were  to  be  eleded 
to  parliament  for  the  commonalty  of  every  county  iy 
the  common  law  of  the  realm^  de  commune  droit  du 
royalmCy  we  muft  look  for  the  beginning  of  this  law, 
or  ufage,  in  much  more  ancient  times  than  the  reign 
of  King  Henry  the  Third,  even  in  the  earlieft  inftitu- 
tions  of  the  Anglo-Saxon  government.  This  cxpref- 
fion  feems  to  me  of  very  decifive  importance,  as  to 
the  queftion  before  us.   * 

Ibid.  But  fome  writs  are  taken  notice  of  hy  Mr.  Tyrrell 
a  diligent  fearcber  into  records  on  this  fuhje£i\ 
which  fet  forth  a  claim  of  certain  tenants  in  ancient 
demefne,  before  the  fifteenth  year  of  Edward  the 
Second f  that  they  ought  not  to  be  charged  with  wages 
to  knights  of  thejhire ;  for af much  as  they  and  their 
anceJUrs^  tenants  of  the  fame  manor  ^  had,  from  time 
beyond  memory^  been  always  exempted^  iy  eujiom, 
from  the  expences  of  knights  fent  by  the  community 
of  their  county  to  the  parliaments  of  the  king,  and 
of  his  royal  progenitors* 
V.  Appendix      The  words  are,  as  cited  by  Mn  Tyrell :  **  Quod 

^°«i?o/wi''''  ^*  ^^^^^  ^1?^*  ^^  ^^^^  tf»/^r^m  tenentes  de  eoSem 

Sitrd  volume  **  manerio  de  F.  (quod  eft  de  antiquo  dominio 

E  ^^L^*%of  *^  coronae^  Angliae)  a  tempore  quo  non  ex  tat  memdria 

^ttg     ip-  ^ut,  f^fr  haSenus  quieti  ejfe  confueverunt  de  expenfis 

**  miUtum   ad  parliamenta  nojira,  et  progenitorum 

<^  nojirorum  regum  Anglia^  pro   communitate   di^i 

•*  comitatus  venientium^*^  &c.    Mr.  Tyrrel  gives  in 

£ngli(h  the  reft  of  the  writ,  which  goes  on  thus  : 

^*  That  whereas  the  fheriffdiftrains  the  faid  tenants 

<<  to   contribute  to  the  expences  of  the  knights 

f'  that  came  to  the  laft  parliament,  to  their  great 

*^  damage, 
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'^  damage,  othcrwifc  than  had  been  accuftomed  inBOOK  II. 
**  all  times  paft  (omnibus  temporibus  retroaSlis  fiefi"  «  '''^ 
•*  confuevit%  therefore  the  king  commands  him 
•*  that  he  dcfift  from  his  faid  diftrcfs,  and  do  not 
*'  compel  the  faid  tenants  to  contribute  otherwife 
**  quam  omnibus  temporibus  retr oasis'*  &c.  After 
which  he  adds,  *•  Now,  though  this  writ  be  en- 
•*  tercd  without  any  king's  name,  or  date,  yet  it 
**  appears  at  the  bottom,  that  it  was  iffued  out  by 
•'  G.  L*Efcrope  then  chancellor,  and  William  de 
«*  Herlfton,  clerk  of  the  chancery;  and  this  muft 
*'  have  been  before  the  fifteenth  year  of  Edward 
^*  the  Second,  becaufe  it  appears  by  the  clofe  roIU 
**  of  that  year  (Rot.  Claul.  15  Edw.  IL  m.  ^y. 
*•  dorf.  in  fcedula),  that  in  December  the  great 
**  feal  was  delivered  to  William  D.  Ayremyn,  un- 
•«  der  the  feals  of  William  de  ClyfFe,  and  the  faid 
**  William  de  Herlfton,  clerks  of  Chancery,  who 
•*  are  often  mentioned  in  our  records  to  have  been 
**  keepers  of  it  fro  tempore^  till  the  fecond  year  of 
*•  Edward  the  Third,  when  the  faid  William  de 
<^  Herlfton  had  the  fole  cuftody  thereof  committed 
«'  to  him.  There  are  other  writs  of  this  kind  upon 
**  the  clofe  rolls,  as  particularly  one  direfted  to  Sirchuf.  $6 
**  John  de  Cobham,  and  four  other  knights  there- Edw.  iii. 
**  in  named,  reciting,  «  That  whereas  Simon,  5^';^";  ""*  "^* 
*f  archbifliop  of  Canterbury,  claims  as  well  for 
«*  himfelf  as  his  predeceflbrs,  and  their  tenants 
•*  hitherto,  a  tempore  quo  non  extat  memoria^  cer- 
**  tain  lands  held  in  gavelkind  in  the  county  of 
**  Kent,  which  ought  to  be  free  from  the  expehces 
**  of  knights  coming  to  the  parliaments'  of  that 
"  king,  as  well  as  thofe  of  his  progenitors  j  and 
♦^  then  it  concludes  with  a  fuperfedeas  to  the  faid 
*^  IherifF,  not  to  moleft  the  faid  tenants  until  fuch 
'^  time  as  the  kirjg  be  further  informed,  and  that 
X>  d  a  «  be. 
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BOOK  H.  «  he,  by  the  advice  of  his  council,  had  ordained 
\  ^  f «  what  is  to  be  done  in  the  premiflcs.'*  From  both 
**  thefe  writs  we  may  draw  thefe  conctufions,  firft, 
,  ^*  that  there  was,  at  the  time  of  the  granting  thefe 
^*  writs,  a  claim  by  prefcriptien  tinfie  out  of  mind^ 
^^  allowed  for  all  tenants  in  ancient  demefne,  as 
U  alfo  for  thofe  who  held  of  the  archbifhop  in  gaveU 
f<  kind^  to  be  exempted  from  contributing  to  the 
**  wages  of  knights  of  the  (hire,  or  eUe  thefe  peti- 
**  tions  and  the  writs  upon  them  bad  been  to  no 
**  purpofe  }  for  you  muft  note,  \hat  all  tenants  in 
<f  ancient  demefne  and  in  gavelkind  were  made  fo 
**  before' the  Conqueii,  and  therefore  might  weU 
"  plead  a  prefcription :  and,  were  it  not  that  \ 
"  mould  be  tedious,  I  could  cite  fever al  other  writ  a 
«*  ef  this  kind,  as  alfo  pleas  of  certain  towns  to  thi? 
**  purpofe,  and  that  not  long  after  the  time  Vlu 
**  Brady  fuppofes  the  commons  were  again  fum* 
f*  nrloned  to  parlianient.'* 

p.  226.  fFith  regard  tf  cities  and  herongbsi^  tbera 
are  Ukewife  extant  two  claims^  made  in  the  reign^ 
of  Edward  the  Second  and  Ed'ward  the  Thirds 
the  proceedings  upon  which  feem  decijive  of  the 
fenfe  of  that  age  concerning  the  (intiquity  <?/  tb^ 
cujiom  of  citizens  and  burgeffes  cjoming  to  parlia- 
tnent^  and  from  towns  that  were  held  under  fuh^ 
jeSiSy  not  immediately  of  the  crown  \  I  mean  the 
claims  of  the  towns  of  St.  Mbans  and  Barnftaple\ 

The  claim  of  the  town  of  St»  Albans,  here  men* 

V.Madox's    tioned,  is  tranfcribed  at  length  by  Mr.  Madox,  in 

Hift.  of  the    |jJ5  Hiftory  of  the  Exchequer,  from  the  parliament 

0*52^?*  ^*  ^^'  to\\%  of  the  eighth  year  of  King  Edward  the  Second^ 

*         and  it  will  be  proper  to  give  a  tranlVript  of  it  here* 

f*  Ad  pctitionem  burgenfium  villae  de  S.  Albano> 

'  '  •         *'  ^"SS^rentium 
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*^  fuggercntium  regi,  quod  licet  ipfi  tencant  vil-BOOK  II. 

^^  lam  prasdiftam  de  rege  in  capke,  €t  ipfi,  ficut^       ^    '  ' 

f*  cseten    burgenfes  regni,   ad   parliamenta  regis^ 

**  cum  ea  fummoniri  contigerit,  per  duos  combur- 

^*  genfes  fuos  venire  debeant,  prout  totis  retroaSKi 

^'  temporibus  ^venire  cmfueverunt^  pro  omuimodis  fer- 

*^  vitiis  regi  faciendis ;  iquae  quidem  fervitia  iidem 

*'  burgenfes  et  anteceflbres  lui  burgenfes  villae  .prag- 

**  diAsB,  tarn  tempore  domini  Edwardi  nuper  re- 

**  gis  Anglian,  patris  regis,  et  progtnit^Mrum  fiiorum^ 

**  quam  tempore  regis  nunc,  femper  ante  inftans 

^'  parliamentum,     ut    pragmittitur,     pra*ftkerunt. 

**  Is^omina  quorum  burgeniium  Xic  pro  xlift^  villa 

**  i|d  parliamenta  .regis  venientium  in  rotulis  cancel- 

**  larjas:  femper   irrotulata   fueruttt.     Nihilominus 

**  viceeomes  regis  coniitatus  HertiFokdise,  ad  prp- 

<*  curationem  et  favorem  abbacis  de  Sani£to  Albaoo 

^^\ec  «jus^conQlium,  burgenfes  pracdidlos  prasnni- 

^^  nire,  feu    nomina  eorum,  prout  ad  iffiim  per- 

**  i;in«it,  retorflare,  ut  ipfi  fervitium  fuum  praedifc- 

^*'  tum  facere  poifent,  penitus  r^cufavit,  in  con- 

**  temptum  regis ^tiburgenlium  prasdidorum  pr^-  - 

"  judicium,   et  exba^redariotiis    periculum   mani- 

**  feftum,    fuper  quo    petunt    remcdium    oppor-     '  *   ' 

**  tuiium.  **  R.  eft  per  confil.  .     / 

**  Scfutehtur  rotuli  tsct.  de  cane,  fi  temporibus 
"  progeniiorum  rigk  burgenfes  prfiedidi  folebant  v^- 
**  nire,  vcl  non ;  ec  tunc  fiat  eis  fuper  hoc  juftiti^a, 
**  Vocatis  evocandis  fi  necefic  fueric/^ 

A  great  deal  has  been  faid  bvfevisral  learned  ^""Irad^^^^'r. 
ters  about  this  record  ;  and  indeed -the  matter  of  itrcl^andothcrs. 
is  extremely  important,  with  regard  to  many  points 
in  the  difputes  that  have  arifen  about  our  ancient 
tonftitution.     Dr.   Brady,  being  defirous  to  elude  ^j^^^^^y*^  ^ 
the  force  of  it  agaihft  the  hypothefis  which  he  had  ty",^'.  3*3.  ^' 
laid  down  (viz.  that  no  burgefles  were*  fummoned 
to  parliament  before  the. foriy-akith  4)f, Henry  the 
Dd,3  Third), 
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BOOK  II.  Third),fays  that  thofe  of  St,  ManSy  as  appears  hy  the 
-    ^  words  of  their  petition  to  the  council^  claimed  twty  nor 
frefcribed  to  come  to  parliaments  merely  as  from  a 
borough^  but  as  from  a  town  that  held  in  chief  of  the 
king  5  and  this  fervice  was  incident  t9  their  tenure^ 
and  was  fuch  as  the  king* s  progenitors  had  accepted  in 
lieu  of  all  fer  vices  due  by  reafon  thereof.    Now,  though 
we  IhoulU  admit  all  this  to  be  true,  it  fiill  proves 
againfi  hi^,  that  fome  burgejfes  came  to  parliament 
before  the  forty-ninth  of  Henry  the  Third,  viz,  al^ 
who  held  in  chief  of  the  king :  for  the  progenitors  of 
the  Father  of  Edward  the  Second  muft  at  leaft  meaa 
his  grandfather  and  great  grandfather  King  John 
and  King  Henry  the  Second :   and  a  k>ng  ufage  i^ 
implied  in  the  words  prout  to$is  retroaSis  temporibusi 
venire  confueverunt.     Yet  it  feems  to  make  good 
another  part  of  this  fyftem,  viz.  that  none  but  tenants 
in  chief  were  members  of  parliament.    Let  us  then 
confider  how  far  chat  inference  from  it  can  be  main- 
tained.   To  render  it  concluTive,  wc  mufl:  fuppofe, 
that,  if  in  fafl:  the  burgefles  of  this  town  were  not 
tenants  in  chief,  they  could  not  have  been  admitted 
to  come  to  parliament,  either  at  any  time  before, 
y.Eoc.cUttf.or  foon  after  this  time.    But  it  appears  from  the 
55  f  ^^'^^^   clofe  rolls,  that  expencei  were  allowed  to  burgefles 
"**  *^  of  St.  Albans  for  coming  to  parliament  in  the  thirty- 

fifth  year  of  Edward  the  Firft,  and  with  the  cUuTe 
prout  alias  in  cafu  cenfimili  fieri  confuevit,  which 
implies  an  old  cuftom.  We  find,  indeed,  by  a  writ 
to  the  (heriff  of  Hcrtfordfliire,  in  the  fifth  year  of 
Edward  the  Second,  that  a  difpute  then  arofe, 
whether  the  town  was  a  borough,  or  not,  and  that 
the  abbot  and  bailiffs  were  fummoned  to  Chancery 
upon  that  queftion ;  but  it  was  not  determined  till 
the  eighth  year  of  that  king,  in  confequence  of  the 
petition  recited  above.  And  though  no  other 
anfwer  appears  in  th^t  record,  than  that  th«  rolls 

'  fiiould 
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fhould  be  examined^  to  fee  whether  the  burgefiesBOOK  IL 

ufcd  to  come  to  parliament  in  the  times  of  the^    ■  >^      ■» 

king's  progenitors^  it  may  be  concluded,  that,  upon 

the  examination,  judgment  was  given  for  them; Rot.  Chuf. 

becaufe  there  is  a  writ  on  the   clofe   roll  of  the  f  j^^^^"  "^' 

eighth  year  of  Edward  the  Second,  for  paying  Rot.  CUuf. 

wages  at  the  rate  of  two  (hillings  a  day  to  two  bur-*  ^^^)^-^^^- 

gcffes  of  St.  Albans ;  and  another  of  the  fame  nature  Pr©  expend* 

on  the  clofe  roll  of  the  fecond   of  Edward  the  ^w^fc^ium. 

Third,     And  in  the  firft  year  of  the  fame  reign  fg^^/iii^ 

there  are  letters  patent  confirming  a  certain  inden^m.  28.  p.  2. 

ture,  between  the  abbot  of  St.  Albans  and  the  bur- 

geiTes  of  that  town,  wherein  there  is  contained  a 

final  agreement  of  all  quarrels  and  difputes  beween 

the  faid  abbot  and  burgefies ;    and  the  abbot  does 

there  acknowledge,  that  the  faid  burgefles,  whole 

names  are  there  particularly  fet  down,  might  chufe 

from  among  themfclves  two  burgcifes  to  go  to  every 

parliament ;  "  Puijfent  d*eux-memes  elire  deux  burgois 

dealer  au  cbacun  parlemtnt.**     All  thefe  records  I 

have  carefully  examined  myfelf  in  the  originals  at 

the  Tower. 

It  is  therefore  very  evident,  that  the  right  of  the 
town  of  St.  Albans  to  fend  reprefentatives  to  paiv 
liament,  according  to  their  petition,  was  allowed 
by  the  council  of  King  Edward  the  Second,  and  by 
that  of  his  fon ;  nay,  by  the  abbot  himfelf,  who 
had  firft  difputed  that  privilege.  And  yet  it  is  cer* 
tain,  that  the  burgefles  held  of  the  abbot  and  not  in 
chief  of  the  king.  We  are  informed  by  Mr.  Madox, 
that,  in  Domefday-book,  the  town  of  St.  Albans  See  Madox's 
is  placed  among  other  towns  and  lands  of  the  ab-  E^cije^e^* 
bey,  in  thefe  words,  terra  eccleji^  S.  Albani.  He  p.  521.  c.  17. 
further  fays,  **  I  cannot  find,  by  any  of  the  moft 
**  ancient  Revenue-rolls  (though  I  have  fearched 
**  many  of  them  purpofcly  upon  this  matter),  that 
^^  it  was  a  demefne-town  belonging  to  the  king, 
D  d  4  "or 


L.»L. 
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BOOK  II.  <^  or  rendered  to  the  kin^  (when  the fedes  aiiaHai^ 
""''•'  '  *5  was  full)  any  farm,  aid,  tallage,  or  other  duty, 
«*  as  all  the  reft  of  the  king's  towns  did,  from  time 
**  to  time.  A  fure  token  that  the  townfmen  did  noi 
^^  bold  if  immediate^  of  the  king.\^  What  then  be- 
comes of  Dr.  Brady's  hypothefis,  ibaf  none  but  tenants 
in  chief  came  to  parliament ;  and  that  the  burgefies 
of  St.  Albans  might  be  entitled  to  that  privilege  as 
tenants  in  chief y  but  could  not  have  enjoyed  it  upon 
any  other  claim  ?  Mr.  Madox  has  (hewn,  tbey 
were  not  tenants  in  chief;  and  yet  it  is  proved,  by 
the  records  above-cited,  that  their  right  of  coming 
to  parliament  was  allowed  as  a  privilege,  wbicb 
they  had  foffeffed  from  time  immemorial  Mr.  Ma- 
V,  liift.  of  dox  indeed  luppofes,  "  that  the  town  of  St.  Albans 
jtM^!''^^;.  ^*  was  granted  to  the  abbey  by  one  of  the  ancient  kings 
**  of  England :  the  abbot  and  the  convent  bM  the 
'^  town  in  capite,  or  immediately  of  the  king  (in  bur- 
**  gage),  as  parcel  of  the  endowment  of  the  abbey  % 
-**  and  they  held  the  tozvn  or  burgejfes  in  demejne^  or 
y  (if  you pleafe) the burgeffes were demefnemen  of  thi 
*'  Abbey. ^'  But  admitting  this  fuppofition,  which 
is  only  a  mel-e  eonjefture  (for  he  had  faid  before, 
that  he  found  no  proof  in  any  of  the  mojl  ancient  Re^ 
venue-rolls  that  it  was  a  demefne-town  belonging  to  tti 
hng)y  it  ftill  appears,  that  although  the  abbot  held 
immediately  of  the  king,  and  might  have  a  right 
to  fit  in  parliament  on  that  account,  as  a  tenant  in 
chief,  yet  the  town  held  of  him ,  and  not  immediate^ 
of  the  king:  the  townfmen  were  his^emefne-tnen^ 
hot  tenants  in  chiefs  or  demefne-men  of  the  crown.  And 
therefore  this  tranfaftion  not  only  difproves  the 
aflertion  of  Dr.  Brady;  that  none  but  tenants  in 
chief  had  a  right  of  fitting  in  parliament  before  the 
forty-ninth  of  Henry  the  Third  \  but  alfo  (hews  he 
.  is  wrong  in  the  account  that  he  gives  of  the  foun- 
dation of  the  tight  of  cities  tmd  boroc^bs  to  fend 

repre- 
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lep^fentatives  to  that  aflembly  in  and  after  the  BO  OK  it 
twentyrthird  of  Edward  the  Firft,  before  which  ^ 
.  time  he  denied  that  they  ever  had  been  fummoned 
in  a  regular  manner.  His  words  are  thefe: 
**  Having  thus  proved  the  time  when,  and  the 
^'  caufe  why,  citizens  and  burgeffes,  and  the  te- 
^'  nants  of  the  king's  demefnes,  were  at  firft  fum- 
**  moned  to  parliament,  we  ihall  proceed  to  difco- 
^*  ver,  what  cities  and  burghs  fent  their  reprefenta- 
^^  tives,  or  citizens  and  burgeflea,  upon  fuch  fum- 
**  mons.  The  anfwer  to  this  is  very  (hon,  Tbaf 
*^  fhey  were  only  the  dominicse  civitates  and  burgi 
*^  regis,  the  king's  demcfne  cities  and  burghs,  fucb  ai 
**  Jbad  charters  from  the  king^  and  paid  a  fee  farm 
**  rent  in  lieu  of  the  cufioms  and  other  advantages 
**  and  royalties  that  belonged  to  the  crown^'  &c. 
'  Now  it  plainly  appears,  th^t  the  borough  of  St: 
Albans  does  not  anfwer  this  defcripcion  in  any  re- 
Ipeft.  //  was  not  ademefne  city  or  burgh  of  the 
iing  in  the  twenty- third  year  of  Edward  the  Second. 
It  had  no  charter  from  the  crown  \  nor  did  it  pay  a 
fee- farm  rent  in  lieu  of  the  cufioms^  &c.  that  belonged 
to  the  crown.  The  hypotbefis  of  the  Dodor  is 
therefore  evidently  as  falfe  with  regard  to  the  right 
i^  to  the  time  of  citizens  and  burgeffes  coming  to 
parliament.  And  it  cannot  be  fuppofed,  that  the 
burgeffes  of  this  town  were  fummoned  to  parlia- 
ment without  any  right,  by  the  favor  of  the  fhe- 
iriff,  after  the  eighth  of  Edward  the  Second ;  be- 
taufe  it  appears  by  the  records  abovementioned; 
that  their  claim  had  been  difputed,  and  judicial!]^ 
determined :  fo  that  here  was  no  room  for  par- 
tiality in  the  fheriff,  as  in  other  cafes  where  no  di- 
fpute  had  arifen.  The  king's  council,  before 
Which  the  caufe  had  been  tried,  would  have  re- 
fufed  to  admit  the  return  of  fuch  burgeffes  to  fub- 
fequent  parliaments,  if  their  right  to  be  fummoned 

had 
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BOOK  IL  had  not  been  clearly  made  out :  but,  if  their  claim 
^  had  depended  on  their  being  tenants  in  chief  of  tbe^ 
crcwn^  it  is  evident,  they  could  not  have  hadany  fucb 
rights  as  they  were  not  fucb  tenants.  It  is  true,  that, 
in  their  petition,  they  fay,  they  held  their  town  in 
chief  of  the  king^  and  fpeak  of  their  coming  to  par- 
liament as  afervice  that  was  incident  to  their  tenure: 
but,  though  this  was  a  falfe  fuggeftion,  yet  their 
right  to  come  to  parliament  by  ancient  ufage  and 
prcfcription,  Jicut  cateri  burgenfes  regniy  prout  totis 
retroaSlis  temj>oribuSy  venire  confueverunty  might  be 
very  good.  And  therefore  the  anfwer  was,  Seru- 
tentur  rotuli,  &c.  de  cancellarid  fi  temporibus  progenia 
torum  regis  burgenfes  fradiSli  folebant  venire ^  vel  non. 
Et  tunc  fiat  eisfiiper  hoc  juflitia^  vocatis  evocanHis^ 
Ji  neceffe  fuerit.  This  was  putting  the  caufe  entirely 
on  prcfcription,  not  on  their  being  proved  to  be  Z^- 
nants  in  chief  of  the  crown.  Domefday-book  and 
the  Exchequer  records  Ihould  have  been  fearched, 
inftead  of  the  Chancery  rolls,  if  that  had  been  the 
queftion.  In  faft  it  appears,  that  they  continued 
to  hold  immediately  of  the  abbot,  not  of  the  crown, 
and  yet  came  to  parliament,  with  other  burgefles, 
after  this  time ;  the  abbot  himfelf  being  obliged  to 
allow  their  right  to  that  privilege,  which  in  all  pro- 
bability he  would  not  have  difputed,  if  they  had 
not  involved  it  with  another  unwarrantable  preten- 
fion,  which  he  could  not  admit.  Mr.  Madox  fays. 
Sec  Hiftory  he  had  not  yet  fdundy  thataffy  town^  city,  or  burgh  in 
qucrf  p.*52r  -E»^/tf»^,  did  in  ancient  time  hold  of  the  king^  or  of  any 
note.'  *  other  lord,  upon  thefe  terms^  viz.  to  be  quit  of  all  pre- 
flations  andfervices  by  fending  burgeffes  to  parliaifient. 
He  might  likewife  have  added,  that  no  tenant  in  ca^ 
pite  held  on  fuch  terms.  And  therefore  the  claim 
of  thefe  burgefles,  to  hold  in  capite  of  the  king  by 
the  fervice  of  coming  to  parliament  pro  omnimodis 
fervitiis  r^i  faciendis,  was  undoubtedly  falfe.  Ac- 
cordingly 
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cordingly  it  was  rejcfted ;  but  yet  their  right  toBOOK  IL 
come  to  parliament  was  allowed  and  eftablifhed,  *       ^       ' 
I  would  alfo  obferve,  that  their  complaint  to  the 
council  againft   the  (heriflF  of  Hertfordftiire,   for 
having  refufed  to  return  them,  though  the  names 
of  the  burgeffcs  fent  by  them  to  parliament  had 
always .  been  enrolled  in  the  Chancery  rolls,  over- 
turns the  pofition  advanced  by  Dr.  Brady,  and  fup-  See  Brady  on 
porteid  by  many  others,  that  it  was  left  to  thejhe-^^^^^ 
riff  of  every  county  to  name  and  direSl  winch  were  ba^ 
roughs^  which  not^  by  thofe  indefinite  and  general  words 
in  the  writj  "  de  qualibet  civitate  duos  cives^  et  de 
**  quolibet  burgo  duos  burgenfes,  &c.  eligi  facias  J* 
For  if  Iheriffs  had  really  a  right  to  do  this,  and  no 
rule  to  proceed  by  but  their  own  arbitrary  difcre- 
tion,  the  cownfmen  of  St.  Albans  had  no  reafon  to 
complain,  that  the  (herifF  of  Hertfordlhire  had  re- 
fufed to  return  any  burgeffes  from  their  town,  even 
though  it  had  been  true  that  they  held  it  of  the 
king,     But  they  fpeak  of  his  refufal  as  a  grievous 
o£S:nce,  in  contemptum  regis,  et  burgenfium  pradiao- 
rum  prajudicium^  et  exharedationis  periculum  manife* 
fium,  fup(r  quo  petunt  remedium  opporiunum.    Indeed 
tp  fqppofe  fuch  a  power  in  that  officer  is  repug- 
nant to  reafon^  and  exprefsly  contradicts  the  words 
of  a  ftatute  made  in  the  fifth  of  Richard  the  Se« 
cond ;  which  declare,  that  if  any  flieriff  (hall  from 
thenceforth   be  negligent  in  making  his  returns 
of  writs  of  the  parliament,  ^r  leave  out  of  the  faid 
returns  arty  cities  or  boroughs,  which  be  bound,  and  of 
old  time  were  wont  to  come  to  the  parliament,  hefhall 
he  punijhed  in  the  manner  as  was  accuftomed  to  be  donf 
in  the  faid  cafe  in  the  faid  timepajl.     The  IherifFs, 
in  fad,  did  frequently  negleft  to  return  any  bur- 
geffes  for  the  poorer  and  meaner  boroughs,  which 
could  not  eafily  bear  the  charge  of  their  wages ; 
and  this  was  connived  at,  when  it  was  done  on 

good 
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BOOK  n.  good  reafon^:  but  ft  ill  it  evidently  appears,  hf 
the  ftatuce  here  cited,  ibai  tbey  had  ne  right  to  dio  fa^ 
and  that,  when  they  ventured  to  do  it  imprafmrfy 
or  injurioufiy^  they  had  beeii  often  complained  of 
and  punilhoci  for  it,  before  the  making  of  that  fiatuiL 
They  muft  therefore  have  had  feme  rule  to  dired: 
them  therein  :  and  as  they  certainly  had  tio  power 
to  create  a  new  borough,  fo  they  coi^ld  noc  bfc 
juftilied  in  not  making  a  return  from  any  of  thofe, 
nnhich  "were  bounds  and  of  old  Sime  wete  nvant  to  comB 
to  the  parliament^  unlcfs  by  lols  of  trade,  or  from 
any  other  caufe,  they  were  fo  much  decayed^  as 
not  to  be  able  any  longer  tx)  fupport  the  expence  of 
n"iaintaining  their  members.  In  that  cafe  alone  it 
tnight  be  equitably  judged,  that  they  were  not  bound 
th  come  to  parliament,  propter  debiiilatem  eorum  etpau- 
pertatem.  And  the  flieriff  might  be  allowed  to  de- 
termine oi  this  exemptiony  upon  hisownknowledgcj 
but  at  his  own  peril.  Mr.  Tyrrcl  has  well  oblerved, 
fecc  tyrrers  on  the  words  of  the  ftatute  above- cited,  that,  if  this 
i^h^Hi  aoi  y^  fi^fi  confiant  appearance  of  citizens  ^and  bargeffis  in  par- 
of  England,  lament  were  but  in  the  twenty-third  year  of  Edward 
p.  m-  the  Firjly  from  that  time  to  the  fifth  of  Richard  thi 

Second  was  not  eighty -five  years ;  and  thai;,  being 
within  the  memory  of  many  min  then  alive^  i:ould  net 
•  be  called  of  old  or  ancient  time,  in  the  French^ 
rv'ANCiE^^TE.  Neverthelefs  there  is  reafon  to  be- 
lieve, that  the  fame  form  of  funimbns  had  not  al- 
ways been  ufed  \  becavrt'e  it  appears,  that,  in  the 
forty-ninth  of  Henry  the  Third,  the  writs  were  not 
fent  to  the  fhcrifFs,  but  dlreftly  to  the  cities  and 
boroughs. 

Having  now  confidered  the  claim  of  khe  towri 
bf  St.  -Albans,  Ilhall  tranfcjibe  fome  records  \n  the 
Tower  of^.ondon  concerning  a  |>etition  in  parlia- 
ment to  iTing  Edward  the  Third,  from  the  town 
of  Barnftable  in  Devonihire  j  wherein  tbey  fet  forth ^ 
1  thati 
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thatj  among  other  privileges  granted  to  them  by  JiPOOK  11. 

charter  of  King  Athdftan,  they  had  from  ihat  tiirie'^       ^       ' 

(enjoyed  the  right  of  fending  two  burgeffes  to  fervc 

for  them  in  parliament.     And  firft  I  fliall  give  an 

extradl  from  the  writ  of  inquifition  founded  on  that 

petition,  which  is  recited  therein,     **  Sciatis,  qiK)d,SeeEfchcat 

"  cum  nuper  ad  profecutionem  burgenfium  villasi  l^wl^nif 

f*  de  Barnltapfe  in  com*   Devon,   per   pctitionem  dated  June  23, 

f*  fuam  fofam  nobis  et  confilio  mfiro  exhibitam  nobis  ^^^^'  !t  ft 

•^  fupplicantium,  ut  cum  villa  pradiiia^  a  tempore.      ' 

"  eujus  contrarii  memoria  non  exijiif^  liber  burgusfu'^ 

f  *  eriff  iidemque  burgenJiSi  et  eorum  antecejfores^  bur*, 

♦*  gsnfes  vilU  pradi^ae  diverjis  libertatibus  et  liberie 

"  conJuetudiHibusj  per  caYtam   Celebris  memorise  2>, 

^*  Atbeifiani^  dudum  regis  AngUa^  pr^genitoris  nqfiri^ 

?^  ^u^  ad  liberum  burgutn  pertinent^  a  tempore  cm^ 

•*  feMmis  diS^  c^rt^e  ufi  fuerunt  ei  gavifi^  in  hoc^ 

f*  viz.  quod  tenementa  fua  in  eodem  burgo  in  tc* 

"  llaip^^nto  foo  in  ultima  voluntate  fud  quibufcun^ 

f ^  que  voluerint  legare*  et  majortm  de  fe  ipfis,  co-* 

**  ram   quo  omrti^    placira    diftum  burghum  et 

^^  fubefbium  ejufdem  tangentia  placitari  et  termi- 

«^  nari  debeant,  eligere,   ac  ad  fingula  parliaments 

^.^  npjira^  €t  dtclorum  mtecejf&rum  nojlrornm^   duos  ~ 

^*  burgenfes  pro  coinmunitate  ejufdem  kurgi  mitterej 

f^  nee  nQo   in  fingiilis  taxationibus  &c.  coHfueve* 

l\  runt  :**  therefore  the  king  ordered  an  inqueft  tq 

be  made  into  the  truti;  of  the  fads  therein  alledgedi 

and  particularly 7?  carta  illafuerii  amiffa^  as  the  pe-* 

titioners  had  fet  forth,  and  whether  it  would  be 

proper  to  grant  them  another^  confirming  to  them 

the  fame  liberties,  as  they  had  defired. 

In  the  return  to  this  the  jurors  fay,  "  JS^r^^vz/^/ ibidem. 
f '  diSt^  villa  ad  fingula  parliamenta  duos  burgenfes 
««  pro  communitats  didi  burgi  mittere  fvitbant  * 
**  Item  dicunt,  quod  nihil  eis  conftabat  de  carta  D. 
f  ^  4(belfiamy  dt^tm  regis  ^nglia, .  frcedidis  bur* 
'  1 .  ~      ^*  gP\fibu's^ 


414  NOTES  ON   THE  LIFE 

BOOK  II. «  genftbus^  feu  confuetudinihus pradiSlhy  ut  afferunt^ 

Dated  TsMay^  **  'coHceffis'*    Thfs   not    fatistying  the    burgefles, 

17  Edw.  Ill/ they  obtained  a  writ  ad  quod  damnum^  to  enquire 

JifradiSli  burgenfes  diSlas  liber  fates  eis  per  car  tarn  ^ 

pradiSli  AtbeJftani   ut  pradicitur^  concejas,  a  tem^ 

pore  pradiffo  ufi  fuerunt  et  gavifiy  et  Ji  carta  ilia 

in  formd  pradiSd  fuerit  amtjfa ;    nee  non  ad  quod 

damnum  fiu  prajuScium  nojirum  aut  alterius  cujuf- 

cunque  cederetj  ft  nos  diSlas  libertates  eifdem  iurgen- 

Jibus  per  eartam  pr^ediffi  Atbelftaniy  ut  afferunt^ 

conceffaSy  nee  non  pradiSias  libertates  per  eos  de  novo 

petitaSf    prout  fuperius    continentur^    per    eartam 

nojiram  concedamus  fibi  et  haredibus  et  fuccejfotibus 

fuis  in  perpetuum  poffidendas :  et  ideo  vobis  manda- 

musj  quod  ad  eertos  dies  et  locos  quos  vos  tres^  vel 

duo  veftrum^  ad  hoc  provideritis^  inquiStionem  illam 

fuper  pramiffis  et  ea  tangentibus  in  formd  pradiSli 

faciatis^  &€• 

Ed^^iii  ^^^  return  of  this  writ  is  as  follows :  "  Inquifi- 

*<  tio  capta  apud  Barnftable  coram  Hamone  de  Dcr- 

•*  worthy  et  Joan,  de  Baumficld,7»/?/V/Vir//V  D.  regis 

^^  ad  inquifitionem  illam  capiendam  una  cum  Johanne 

**  de  Stonford  et  Ricard.  de  Hankefton,  in  prsefent. 

•*  Walteri  de  Horton,  Vicecomitis  Devon,  die  Sab- 

•*  bat.  &C.  an.  regni  Edw.  regis  Anglian  tertii  17, 

**  &c.    per  facramentum  R.   de  Wolfe  &c.   qui 

**  dicunt  fupra  facramentum  fuum,  quod  villa  de 

*^  Barnftable  eft  liber  burghus^  et  fuit  a  tempore 

^^  quo  non  extat  memoria.    Item  dicunt  quod  burgen- 

**  fes  villa  pradiSit^  et  eorum  antecejfores  diverfts 

**  libertatibus  et  liberis  confuetudinibus  per  eartam 

**  Celebris  memoria  D.  Atbeljlani^   dudum  Jnglia^ 

**  progenitoris  D;  regis  nunc,  qua  ad  di£fum  burgum 

**  pertinent^  a  tempore  confeilionis  carta  pradiSa 

**  femper  baSIenus  ufi  fuerunt  et  gavijl,  et  adhuc 

.    "  gaudcnt  et  utuntur,   videlicet  quod  tenemcnta 

I*  fua^  &c.  &c.  ac  ad  Jingula  parliamenta  DJ  regis 

"  duos 
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**  dms  hurgmfes  pro  communitate  ejufdem  hurgi  i»i/.  BOOK  II. 

•^  terCy  nee  non  in  fingulis  taxationibus  &c.  con-  *  -    v      ^ 

"  fueverunt.     Dicunt  etiam,  j«<?i  praiiSia  carta^ 

*'  ife  pradiSlis  liber tatibus  et  confuetudinibuSy  eifdem 

"  burgenfibus  per  pradiHum  D.,Athelftanum  fa6lay 

"  cafualiter  fuerit  amijfa.     Item  dicunt  quod  rion 

'^  eft  ad  damnum  feu  praejudicium  D.  regis  auc  aU     - 

**  terius  cujufcunque,  licet  D.  rex  per  cartaai  fu- 

**  am  omncs  libertates  praedittas  eifdem  burgcn- 

•*  fibus   et   haeredibus  &c.   ^er   cartam   praedid. 

**  Athelftani  prius  conceflas  concederet  in  perpe- 

•'  tuum  poffidendas/* 

Neverthclefs  another  writ  of  the  following  year, 
after  reciting  the  proceedings  had  upon  the  two  for- 
mer writs,  fays,  that,  upon  complaint  having  been 
made,  that  the  latter  return  had  been  artfully  and 
unduly  obtained,  "  Nos  advcrtentes,  quod  hujuf- 
^^  modi  libertates  abfque  gravi  prasjudicio  noftro  et 
**  damno  et  praejudicio  aliorum  Don  poflunt  con- 
'*  cedi  hominibus  fupradidis,  prafertim  cum  di3a 
^*  villa  de  nobis  teneatur  in  capite^  ut  accepimuSy  et 
'*  cuftodia  ejufdem,  nomine  cuftodiae,  ad  nos  et 
**  haeredes  noftros  devolvi,  firmaque  comitatus 
*«  praedifti  in  parte  diminui,  et  alia  incommoda 
*'  tarn  nobis,  quam  aliis,  evenire  poflent,  volentef^ 
**  que  eo  pratextu  fuper  hiis  plenius  informari, 
^'  aflignavimus/*  &c. 

The  return  of  this  inquifition  finds,  that  Joannes 
de  Audley  held  this  borough  of  the  king  in  capite 
per  baroniam  j  contradids  the  finding  of  the  former 
returns  in  many  points;  and  particularly  fays, 
^^,^od  nicbil  eis  conjiat  nee  conftabat  de  carta  D. 
^*  Atheljlani  dudum  R.  Jnglia,  per  quam  pradiHt 
**  burgenfes  pratendunt  ftbi  et  eorum  pradecejforibus 
**  quafdam  fuijfe  libertates  concejjas.''  But  with  re- 
gard to  their  right  of  fending  burgeflis  to  ferve  for 
.  them,  in  parliament  from  time  immemorial^  which 

the 
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BOOK  tl.  the  two  former  returns  had  acknowledged  and  coq; 

*"  '^  ..',■'  firmed,  it  fays  nothing.  And  we  find  that  they 
continued  to  fend  them  uninterruptedly  after  this 
time,  without  any  new  charter  or  franchife  grantea 
to  them,  but  purely  by  prefcripihn* 

Now,  granting  that  *  the  pretended  charter  of 
Athelftan,  the  exiftence  of  which  is  admitted  by 
the  fecond  of  thefe  returns,  but  left  doubtful  by 
fhe  firft  and  laft,  did  never  exift,  yet  ftill  thefe  re- 
,        cords  are  of  great  importance  to  the  queftion  of 
which  I  am  treating.     For,  if  no  turgefles  had 
been  fent  to  parliament  before  the  forty-ninth  yeai: 
of  King  Henry  the  Third,  how  is  it  poffible  tha? 
the  Concilium  Regis,    within  fourfcorc  years  after 
that  remarkable  epocha,  viz*   in    the  feventeenth 
pf  Edward  the  Third,  (hould  have  fuflfered  that 
prince  to  order  an  inquifition  to  be  made  into  the 
truth  of  an  allegation  fo  apparently  falfe,  as  that 
the  burgefles  of  Barnftable  had  enjoyed  a  right  of 
fending  two  members  to  ferve  for  them  in  all  the 
parliaments  of  his  royal  predeceflbrs  from  the  time^ 
of  King  Atbeljlan  ?  or  what  evidence  could  inducQ 
jurors,  upon  tlie  fecond  inquifition  before  two  of 
the  king's  juftices  and  the  (heriff  of  Devon,  to  find 
a  faft  which  the  whole  county,  and  indeed  the 
whole  kingdom,  muft  have  been  able  to  contradiA 
from  publick  notoriety  ?    The  abfUrdity  wouM  bQ 
^iil  greater,  if  the  praftice  of  fummoning  burget 
JTes  to  parliamentary  meetings  be  dated  from  the 
twenty-third  of  Edward  the  Firft,  as  it  is  by  many 
writers.     But  the  clear  inference  from  thefe  pro- 
ceedings appears  to  be,  that  the  cuftom  of  fending 
(nembers  from  cities  and  towns  to  parliaments,  or 
great  councils,  was  then  known  to  be  ancient;  iand 
thequeftion  was,  whether  Barnftable  was  entitled  to 
that  privilege,  cither  by  charter  or  prefcription.    In 
^hc  tinal  iflfuc  we  find,  that,  with  regard  to  th^ 

'.'      '   '  cfa|rtcr, 
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icharter,  which  the  burgcfles  of  that  town  pre- BO  OK  il. 
tended  to  haVe  loft,  fuiBcient  proof  was  not  given  5  "^  y  '  ■  ^ 
and  therefore  the  other  privileges  which  they 
claimed  in  virtue  thereof  were  not  confirmed  or  re- 
newed :  but  this  of  fending  reprefentatives  to  fervc 
for  them  in  parliament  was  admitted  to  be  good, 
from  long  ufage  and  prefcripion^  though  it  was  de- 
termined that  they  did  not  hold  immediately  of  the 
king,  btit  were  the  tenants  of  John  de  Audley,  one 
of  his  barons,  who  held  the  borough  of  him  in 
capite  by  baronial  fervice.  From  whence  it  is  evi- 
dent, that  the  right  of  fending  members  to  parlia- 
ment was  not  confined  to  a  tenancy  in  chief  of  the 
crown^  but  might  belong  tofubvajfats. 

I  fhall  conclude  this  note  with  a  paflage  from 
the  great  antiquary,  Mr.  Lambard,  in  his  Archai- 
onom.  **  Now  as  thefe  written  authoiities"  (viz. 
the  Saxon  laws  he  had  quoted)  "  do  undoubtedly 
**  confirm  our  aflertion  of  the  continuance  of  this 
'^  manner  of  parliament,  fp  is  there  alfo  unwrit- 
*'  ten  law,  or  prefcription,  which  does  no  lefs 
**  uphold  the  fame :  for  it  is  well  known,  that  in 
"  every  quarter  of  the  realm  a  great  many  bo- 
**  roughs  do  yet  fend  burgefles  to  the  parliament, 
**  which  are  neverthefefs  fo  ancient,  and  fo  long 
*^  fince  decayed  and  gone  to  ruin,  that  it  cannot  be 
'*  Ihewed  they  have  been  of  any  reputation  fince 
**  the  Conqueft,  and  much  lefs  that  they  have  ob- 
"  tained  this  privilege  by  the  grant  of  any  ' 
*^  fucceeding  king  :  y^  that  the  inter efi  which  they 
*^  have  in  parliament  growetb  from  an  ancient  ufage 
.*^  before  the  Conqueft,  whereof  they  cannot  Jhew  atff 
*•  beginning.** 

Ibid.  By  a  ftatute  of  the  fifth  year  of  Richard  the 
Second  it  is  enaSiedj  '^  that  all  and  Jingular 
•*  perfms  and  commonalties^  which  from  hence^^ 
Vol.  m.  Ee  '    ^J;  forth 
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B  O  O  K  II.      «  forth  Jhall  have  the  fummons  of,  the  parliammt^ 

^— ^ '      *'  Jhall  come  from  henceforth  to  the  parliameftiy 

*«  in  the  manner  as  they  are  bound  to  doj  and  have 

«  been  accuftomed,  within  the  realm  of  England^ 

<*  of  old  times,  &c."  ' 

Bcfides  this  remarkable  teftimony  of  the  whole 

legiflature  in  the  reign   of  Richard  the  .Second,  to 

the  antiquity  of  the  cuftom  of  the  commons  coming 

to  the  parliament,  we  have  a  petition  of  the  com- 

•  mons,  in  the  fecond  parliament  of  the  reign  of 

s«  Barley's    Henry  the  Fifth,  which  fets  forth  to  that  prince, 

Mss.  in  the   a  that  as  it  hath  ever  been  their  libertie  and  free- 

l^£\i^^  dom,  that  there  ihould  no  ftatute  nor  law  be 

prefsi.  ihclf    <c  made,  unlefs  they  paft  thereto  their  affent,  con- 

^-  u  fick-ring  that  the  commune  of  your  land,  the 

*<  which  is  and  ever  hath  been  a  member  of  your 

"  parliament,  be  as  well  aflenters  as  petitioners," 

&c. 

Ibid.  "  And  if  any  ferfon  of  the  fame  realm,  which 
«<  from  henceforth  fhall  have  the  f aid  fummons^  he 
"  he  archbijhop^  bifljop,  abbot y  prior^  i^c,  do  ab- 
«  fent  blmfelfy  and  come  not  at  the  faid  fummons 
"  (except  he  may  reafonably  and  honejlly  excufe 
"  himfelfto  our  lord  the  king)y  he  floall  be  amerced 
'  "  and  otherwife  pmifhed,  according  as  of  old 
«  times  hath  been  ufed  to  be  done  within  the  faid 
'^  realm  in  the  faid  cafe.^* 

In  the  twelfth  of  Richard  the  Second,  the  abbot 
of  St.  James's,  Northampton,  being  fummoned  to 
parliament,  petitioned  to  be  difcharged,  becaufe  he 
■was  not  a  tenant  by  barony^  nor  in  chief  (f  the  king. 
The  words  arc  thcfe :  "  Non  tenet  per  baroniam,  nee 
*'  de  rege  in  capite  \  fed  tantum  in  puram  et  perpe- 
«  tuam  eieemofynam  \  et  nee  ipfe  abbas,  nee  predc- 
«'  ceffores  fui,  foerunt  ad  parliamentum  citati  hue 
"  ufque,  ^Unde petit  remediufn  et  habuit.'*  Again, 
J  in 
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in  the  twenty-fixthyear  of  Edward  the  third,  the  BOOK  II. 

abbot  of  Leicefter  was  difcharged  from  all  itten- '       • 

jdance  in.  parliament  on  the  like  fuggeftion,  becaufe 

he  held  not  of  the  king  per  baroniam  feu  alio  modoj^-  Rot.  Pari. 

per  quod  ad  parliament  a  feu  ccncilia  nojira  venire  te-  p.^j^ln.'az!* 

neatur. 

I  would  obferve  on  thefe  records,  that,  as  before 
the  reign  of  William  the  Conqueror  all  ecclefiaftt'- 
cal  dignities,  as  well  thofe  which  held  of  the  king 
as  others,  were  ad  puram  et  perpetuam  eleemofynam ; 
and  as  the  alterations  made  by  William  afFefted 
only  thofe  which  held  immediately  of  the  crown  j 
it  is  no  wonder  that  men  who  were  poffeft  of  fuch 
dignities  not  bolden  of  the  crown^  and  who  much  de- 
fired  an  exemption  from  all  fecular  fervices,  (hould 
not  acquiefce  in  an  extenfion  of  that  alteration  ; 
and  therefore  thefe  abbots  very  properly  petitioned 
againft  being  fummoned  to  parliament  contrary  to 
the  privilege  of  their  tenure  5  and  the  king  an- 
fwercd  very  jullly  to  the  petition  of  the  latter,  that, 
tiokntes  ilium  indebiie  vexariy  he  difcharged  him 
from  that  fervice.  But  nothing  can  be  inferred 
from  hence  to  prove  the  pofitions,  which  fome  wri- 
ters have  laid  down,  that  no  freeholders  had  an- 
ciently a  fhare  in  the  Icgiflature,  except  tenants  in 
chief  and  that  all  fervice  in  parliament  was  then 
confidered  no  otherwife  than  as  a  trouble  and  bur- 
then, which  every  member  of  parliament  defrred  to 
be  exempt  from,  and  endeavoured  to  avoid. 

The  ftatute  itfclf,  which  is  the  fubjeft  of  this 
note,  has  been  alledged  as  an  argument  to  (hew 
how  unwillingly  our  parliaments  were  attended, 
when  it  was  neceflary  to  enforce  the  performance, 
of  that  duty  by  a  particular 'law :  but  the  difturbcd 
.and  tumultuous  ftate  of  thofe  times,  when  it  was 
dangerous  to  pafs  from  one  part  of  the  realm  to  an- 
.other,  may  better  account  for  this  ftatute ;  and  that 

E  e  2  the 
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BOOK  11.  the  chief  objeft  of  it  was  to  enforce  the  attendance 

*  of  the  fpiritual  barons ,  I  think  very  probable,  as 

we  know  that  their  defire  of  a  total  reparation  from 

the  l^ity,  in  all  afts  of  government,  made  them  re- 

mifs  in  the  performance  of  their  duty. 

Indeed,  fome  time  before,  namely  in  the  eigh- 
teenth year  of  Edward  the  Third,  notice  is  taken 
in  the  record  of  parliament,  that  Jundry  of  all  efiates 
were  akfeni  from  the  parliament  and  convocation  then 
affemUed:  ^^  at  which  (fays  the  record)  the  king  did 

Atei^^'roent  *'  ^  '^  ^^  ^^^^  ^  ^^^  thereat  offended :  where- 
of the  S^a)fd3,"  fore  he  charged  the  archbifliop,  for  his  part,  to 
p.  43-  ^*  punilh  the  defaults  of  the  clergy,  and  he  would 

"  do  the  like  touching  the  parliament**    But  the 
king's  furprife  on  this  occafion,  as  well  as  the  of- 
fence that  it  gave  him,  (hews,  that  fuch  abfence  was 
unufual,  and  muft  certainly  have  had  fome  extra- 
ordinary caufe.     It  was  cuftomary  in  thofe  times, 
if  the  parliament  was  not  quite  full  at  the  firft.  meet- 
ing, to  adjourn  for  a  day  or  two,  till  the  abl'cnt 
members  came  in  \  and  by  the  records  it  appears, 
V.  Prynnc's     {j^^  jhe  lords  fometimcs,  and  the  commons  frequent- 
Cmtorf's  A-  ly>  were  called  by  name  the  firft  day  of  the  pair- 
bria^cmcnt  of  Hamcnt^s  fitting-,  and  fuch  of  them  as  were  abfeht 
;{;^  ^;"^^;J;^^  without  ju     caufe  were  both   blamed  and   fined. 
Even  in  our  days  it  is  neceflary  to  eriforce  the  at- 
tendance of  members  by  calls  of  the  boufe,  and  fome- 
times  by  the  punifliment  of  thole  who  difobcy 
them. 

P*  227.  But  befJes  thefe  authorities y  drawn  from 
ficfiut^s  and  records^  very  evident  indications  of  the 
frefence  of  the  people  in  the  national  councils^  and 
of  their  being  confiituent  parts  thereof  though^  in- 
deedy  in  a  confufedy  dif orderly  manner ^  are  to  ho 
found  in  fome;  ancient  b0ories^  arid  contemporary 

4UCCIU$US 
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iUcomts  cf  tranfaSlions  in  parliament  during  tbe^O OK.  ll. 

times  which  J  write  of\  viz.  from  tile  death  op       «       '' 

Edward  the  Confejfory  to  that  of  Henry  the  Se* 

cond. 

Gervafe  of  Canterbury,  fpeaking  of  the  promg* 
tion  of  Lanfranc  to  that  metropolitan  fee,  in  the 
teign  of  William  the  Conqueror,  fays  it  was  done, 
•*  Eligentibus   eum   fenipribus   ejufdem   ecclefiae, 
*'  cum  epifcopis  et  principibus^  clero  et  populo  Angli^^ 
"  in  curia  regis/'     Here  the  clerus  et  populus  are 
mentioned  fep.arate  and  diftinft  from  the  apifcopis 
et  principibus^  and  therefore  cannot,  by  any  natural 
cooftrudioq,  be  underftood  to  mean  The  fame  per- 
fons.     Moreover,  in  the  account'of  the  fittee  tranf- 
a6bion,  publilhed  at  the  end  of  Taylor's  Gavelkind, 
it  is  faid,  that  the  king  committed  to  Lanfranc  the' 
church  of  Canterbury,  *^  confenfu  et  auxilio  omnium 
*^  baronum  fuorum,  omniumque   epifcoporum   et 
f'  abbatuum,    totiufque  populi   Jr?glicani"     Thcfe 
\yords    fcera  to  afford  a  very  evident   teflimony, 
thzt  the  people  wQvc  prefent  in  thefe  parliaments,  and 
aSed  thcrtin  J  conjointly  with  all  the  fpiritual  and  tem- 
poral barons.     But  in  the  Chronicle  of  Litchfield, 
and  likevvife  in  Roger  de   Hoveden,   mention   is 
made  of  one  that  was  very  particular.     The  words 
of  the  Chronicle  of  Litchfield  are  thefe :    ^*  Anno 
"  Gulielmus  regni  fui  quarto,    apud    Londoniiis,wiikins  Leg. 
**  confilio  baronum  fuorum  fecit  fummonai  per  univer- '^^^^^■'^^^* 
*^  fos  Anglic  comttatus  omnes  nvbiles^fapient^s.^  et  fud\  ^Im^xa 
*'  lege  eruditoSyUt  eorurr:!  leges  et  confuetudine?  au^Not.  ad 
"  diret,&c.     Unde  per  praceptum  rms  Williebr^^^''^'^''''^^' 
'"  eleSli  funt  defingulis  totius  Anglia  comitatihusyiii 
*^  viri  fapientioresj  quibus  jurejurando  injunc^um 
"^*  fuit,    coram  rege   Willielao,  ut  quoad  poirent 
'^  redto  tramite,  ncque  ad  dextram  neque  ad  fini- 
"  ftram  partem  divertentes,  legum  fuaru.n  confue-, 
*'  tudinem  et  fancita   pacefacerent,  nil  prasrermit-     - 
E  e  3  *'  tentes. 
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BOOKII.<<  tentes,  vel  praevaricando  mutantcs/*    The  ac- 

^      -   ^  ^  count  in  Roger  de  Hovcdcn  is  to  tl;e  fame  effc6b, 

Ann.  f J 343?   with  very  little  difference  in  the  expreflions.     The 

L^ord  Chief  Juftice  Hale  fays,  in  his  Hiftory  of  the 

P.  104. 107.    L^w,  This  appears  to  be  as  fufficient  and  effeSual  a 

parliament  as  ever  was  held  in  England.    Neverthc- 

Icfs  it  muft  be  noted,  that  the  eleftion  of  twelve 

men  frcm  every  county  does  not  appear  to  have  been 

ufual  in  other  parliaments,  or  great  councils:    at 

leaft  we  have  no  account,  in  any  record  pr  hiftory, 

of  juft  that  number  having  been  lent  upon  any  other 

occafion. 

v.Eadm.hift.     Eadmer,  who  lived  in  the  reign  of  William 

nojr.  1. 1.  p.  26,  _.     r         \  ^  r       ^      1-  1    ti 

->7.  Rufus,  has  given  an  account  of  a .  parliament  held 

under  that  prince,  on  an  extraordinary  occafion, 
viz.  for  the  determining  of  a  difpute  between  the 
crown  and  archbifliop  Anfelm,  on  a  queftion  of 
great  importance  to  the  church  and  the  ftatc.  He 
calls  it  placitumy  quod  totius  regni  adunatione  afud 
Rockingham  habitum  ejl.  He  was  prefent  in  it  him- 
felf,  and  has  fet  down  all  the  particulars  of  what 
was  done  there.  The  general  dcfcription  of  the 
aflembly  is  in  much  the  fame  terms,  as  other  Hifto- 
rians  of  that  age  were  accuftomed  to  ufe  in  de- 
fer! bing  our  parliaments :  Epifcopis^  abbatibus^ 
cunilifque  regni  princlpibus  una  coeuntibuSy&cc.  But 
befides  thefe  he  takes  notice  of  a  great  multitude  of 
monks,  clergymen,  and  laymeni  who  were  pre- 
fent,  and  ajfifiant^  and  to  whom,  as  ^well  as  thofe 
of  a  fuperior  rank,  the  archbifhop  a^drefffd  his  dif- 
courfe.  "  Anfelmus  autem  cpifcopis^  abbatibus^ 
*^  et  principibus,  ad  fe  a  regio  fecreto  vocatis,  "  eqs 
**  et  aj/ifientem  monacborum,  clericorum,  laicorum, 
f  numerofammultitudinem  hac  voce  alloquitur.^^  From 
yvha.t  follows  it  is  evident,  that  he  fubmitted  the 
queftion,  for  the  difcufTion  of  which  the  parliament 
had  bejrn  called,  to  the  determination  of  the  whole 
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^ffembfy.  **  Omnesy  dico,  gui  bic  congregaii  efiis  />rBOOK  IL 
**  nomine  domini  precor  intendUe^  et  caufa^  propter^  ^ .  * 
quam  ventilandam  adtmati  eftis^  pro  viribus  opem 
vejiri  confilH  ferte.^*  He  applied  indeed  more 
particularly  to  his  brethren,  the  bifliops ;  **  Om- 
**  nes  itaque,  Jed  vos  pracipuej  fraths  et  coepifcofi 
^^  tneiy  precor  ec  moneo,  quatenus^  iftis  diligenter 
**  infpcftis,  ftudiofius^  ficut  vos  dccct,  quo  inniti 
*•  qucam  mihi  confdium  detisJ"*  But  this  no  more 
excluded  the  reft  of  the  aflembly  from  giving  their 
opinion  on  the  quellion  in  difpute,  than  it  did  the 
temporal  barons.  On  the  contrary,  the  beginning 
of  this  very  paragraph  fays,  that  all  were  dcfired  tp 
h£ar  and  conjider  it^  in  order  to  form  their  advice  to 
Anjelm  upon  it.  It  appears,  that,  at  firft,  all  the 
fpirituai  and  temporal  lords,  and  perhaps  other 
€bitf  men^  comprehended  under  the  word  principes^ 
here  ufcd  by  Eadmer,  were  with  the  king  in  an  in- 
ner room  :  from  whence  they  were  called  out  into  the 
church  of  the  cajile^  which  was  the  place  oi  the  general 
^Jfembly^  xo  hear  the  queftion  propofed  to  them  by 
Anfelm.  "  Anfelmus  autem  epifcopis,  /ibbatibus^ 
**  ^t  principibus^  ad  J.i  a  r£gio  fecreto  vocatiSj^QQS  et 
^*  affiftentem  monachprum,  clericorum,  laicorum, 
**  multitudinem,  hac  voce  alloquitur/'  And  they 
occafionally  went  backwards  and  forwards,  feveral 
times,  in  the  courffe  of  the  deliberation.  "  Omnes 
*'  igitur  ajjidentes  oppido  turbati,  cum  magno  tu- 
*^  snuUu  furrexerunt^  &c.  Quibus  diftis,  ad  re- 
"  gem  rev^rji  funtJ*  And-  afterwards,  "  Fafta 
^*  itaque  longa  mora  redeunt  epifcopi  cum  nonnullis 
**  principibus  a  reg€  dicentes,"  &c.  And  again, 
**  reverji  ad  ngem  perfuaferunt  inducias  nulla  ra- 
•*  tione  dandas,  &c.  Cum  igitur  (epifcopus 
*'  Dunelmenfis)  regi  perfuafiJflet  qusefitas  inducias 
^^  Anfel^o  non  efle  dandas,  comitatus  ^uampljuri- 
P  e  4     '  ^'  bus. 
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BOOK  II.  "  ius,  qui  verba  fua  fuo  fulcirent  teftifnomo,  ad" 
'  "  virum  ingrediens  ait,   Audi   querimoniam  regis 

**  contra  te,  &ct'*     And,  upon  hearing  Anfclm's 
anfwer,  they  again   returned  to  the  king,  "  Qui- 
V  bus   auditis,.  afpicicntes  fe  invicem,    ncc   inve- 
**  nientes  quM  ad  ifta  rcferrenr,  ad  dominum  fuum  re- 
**  verfi  funt.*^    While  chcy  were  with  the  king,  they, 
at  firft,  confulted  together  with  fome  regularity ; 
but   afterwards   talked    to   one  another,    without 
order,  and  in  fmall,  feparat^   parties.     *'  Ad  quae 
•*  rex  vehementer  iratus  cum  epifcopis  atqne  principi- 
•'  bus  intentiffime  qtiarere  ccepit  quid  diSts  ejus  ohju 
**  cere  pojjet^  nee  invenit,     Scandalizati  ergo  inter  Ji 
*'  abinvicem  funt  in  partes  diviji^  et  hie  duo^  ibi  tresj 
**  illic  quatuor  in  unum  conftliabantur^^  &c.     Thefe 
Eadmer  calls  afterwards  conciliabula,  and  certainly 
they  were  not  agreeable  to  the*  regular  fornns  either 
of  a  council  or  a  parliament.     But  when,  in  con- 
fequence   of  what  had   been  thus  irregularly  de* 
termincd,  the  bi(hop  of  Durham,  with  all  his  bre- 
thren,  and    many   of  the   temporal    nobles,    had 
fpoken    very  ftrongly,    before   the  whole  ajfembfy^ 
againtt  Anfelm,    and  after  hearing  his  anfwer  had 
returned  back  to  the  king,  a  murmur  arofe,  from 
aU  the  multitude  in  the  churchy  upon  the  vyrong  done 
to   that  prelate ;   yet  they  only,  complained  of  it, 
in  a  low  voice,  to  each  other,  none  of  them  daring 
to  fpeak  openly  for  him,  out  of  fear  of  the  king, 
.  whom   Eadmer  calls   the   Tyrant.     But  at  laft,  a 
knight,  or  military  tenant,  miles  unus,  coming  forth 
from   the    multitude,   which  fecms  to  have  been 
,  thronged  promifcuoufly  together,  knelt  down  be- 
fore Anfelm,  and  in  the  name  of  them  all  entreated 
him  not  to  be  difturbed  at  what  had  been  fiid  to 
him,  &c.  whereupon  (fays  the  Hiflorian)  Anfelm 
underftood,  that  the  opinion  of  the  people  'was  with 

him\ 
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lnm\  at  which  he  and  thofc  who  belonged  to  him  BO  OK  il. 
were  much  rejoiced  and  encouraged,  truiling  ac- '— "v— — 
cording  to  the  Scripture,  that  the  voice  of  the  people 
was  the  voice  of  God.     *^  Ortum  intcrea  nfiurmur 
•*  eft  Mius  multitudinis  pro  injuria  tanti  vmfummijfa 
^^  inter  fe  voce  querentis.    Nemo  quippe  palam  pro  eo 
^'  loqui  audebdt,  ob  inetum  tyranni.     Veruntamen 
**  miles  unuSy  de  mulfitudine  prodienSy   viro  aftitit, 
*'  fiexis  coram  eo  gmbus^  dicens,  Dominc  pater,  ro- 
^  ganl  Se  per  me  fupplicesf  Hi  iui  ne  iVivbetuT  COT  tuum 
**  ex  iis  quar  audiftt,  &c.     Quae  verba  dum  pater 
**  comi  vultu  accepiffet,  intelkxit  animum  populi  in 
'*  fua  fehtentia  fecum  effe.     Gavifi  ergo  exindefumus^ 
*'  et  aquanimiores  effeSiiy  confidences  juxta  fcriptu^ 
**  ramy   vocem  populi  vocem  efft  DeiC^     Whether, 
in  the  multitude^  from  which  this  miles  came  forth, 
and  in  whofe  name  he  fp'oke  to  Anfelm,  any  or  all 
the  repfefcntativcs  of  counties,  cities,  and  boroughs, 
were  comprehended  •,    or  whether  any  fuch   were 
included  in  the   general   denomination  of  proceres 
et  principes  regni\    is  not   fufEciently   clear  from 
this  paflage.     It  appears,  that  Anfelm  fat  in  the 
midft  of  the  proceres  and  of  the  multitude  thronged 
together.     *'  Anfe\mu$  in  medio  procerum  et  conglo^ 
*'  bata  multitudinis  fedens  ita  orfus  eft,"  &c.     Ead[- 
mer,  who  was  chaplain  to  Anfelm,  feems  to  have 
had  a  feat  near  him,  "  Mane  autem  rtverR  fedimus 
**  in  folito  loco  expedtantes  mandatum  regis :"  but 
it  is  poffible,  that  this  feat  might  be  granted  to 
him,  rather  for  the  convenience  of  that  prelate, 
than  in  his  own  right.     However  this  may  have 
been,  it  is  evident  from  the  paffages  recited  above, 
that  many   regular   and   fecular    clergymen,    and 
many  laymen  of  a  degree  interior  to  the  proceres  et 
principes  regni^  were  prefent  and  affiftant  therein. 
I  need  not  obferve  that  even  now,  when  the  two 

houfes 
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BOOK  II.  houfes  arc  together  in  the  fame  place^  the  pcers^/, 
^^'"^'^"■"*'  and  the  comrxions  ftand. 

The  fame  contemporary  author  gives  us  alfo  an 
account  of  a  parliament  heki  in  the  year  iioOj  by 
King  Henry  the  Firft,  wherein  "  tota  regni  nobi- 
**  Utas  cum  populi  numerofttaU  Anfelmum  inter  Je  et 
*'  regtm  medium  fecerunt^  quatenus  ei;  vice  fui, 
"  manu  in  manum  porreda,  promitteret  juftis  et 
•*  fandis  legibus  fe  totum  regnum,  quod  viveret, 
*'  in  cunftis  adminiftraturum/*  This  promife, 
which  may  be  called  a  confirmation  of  his  charter 
under  the  guarantee  of  Anfelm,  being  folemnly 
given  in  parliament,  at  the  deGre^//i^Wi&^/f»^^/7//jf 
of  (he  kittgdom  and  of  a  numerous  ajfembly  of  the  peor 
fle^  who  are  fpoken  of  as  prefent  and  concurring 
with  the  former,  is  another  ftrong  evidence,  not 
only  of  the  attendance  oi  the  commons  in  the  par-' 
liaments  held  during  thofe  times,  but  of  their 
taking  part  in  the  hufinefs  tranfa£icd  in  them^  and 
I  being  confidered  as  members  of  the  great  council  of  the 

nation^  It  appears,  that  this  meeting  was  in  folem- 
nitaie  Pentecojles^  when  the  nobility  met  of  courfe ; 
but  1  have  obferved  before,  that  it  was  frequently 
the  pradice  of  thofe  times  to  convert  thofe  l^fler  af- 
femblies  into  full  and  compleat  parliaments^  by 
fummoning  the  commons  to  attend  them,    • 

In  the  year  eleven  hundred  a,nd  fourteen  a  great 

council   was    convened    by    Henry   jhe   Firft,   in 

which  Radulph  bifhop  of  Rochcfter  was  elefted 

archbifhop  of  Canterbury,    The  monks  of  Canter-  , 

bury,  in  their  epiftlc  to  the  pope  on  that  fubjed, 

which  the  bcforementioned  Hiftorian  has  given  us, 

V.  Eacim.      wroie  thus  :    *'  yldunato  co^ventu  totitis  Anglici  regni 

hiitnov.  i.v.  u  in  praefentia  gloriofi  regis  noftri,  Henrici,  ele^us 

p.  111.  113.     jj   s  nobis y  et  clerp^  et  populo^  fjl  ad  regimen    ipjius 

"  ecclefue  RadulphuSy  &c,     Huic  elcdioni  affuerunt 

f  epifcopi| 
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*'  cpilcopi,  abbates,  ct  principcs   regni,  tf/  ingens^Q^^  IIj 

«  populi    midtitudo^    confentiente.  domino    noftro 

**  rege,'  et  eand^m    elcft^onem  laudantc,     fuaque 

**  au<ftoritate  corroborante/'     The  mention   here 

made  of  a  multUude  of  people  afljfting  together  with 

the  bifhops,  abbots,  and  nobles,  or  chief  men  of 

the  kingdom,  in  the  eledion  of  a  primate,  which 

appears  to  have  been  made  in  full  parliapsent,  or 

(to  ufe  the  words  of  the  letter)  in  an  ajfembly  of  the 

whole  kingdom,  is  an  authority  which  mMch  corro-j 

borates  the  pafTages  above- cited.     I  v^ill  add,  that 

we  have  a  letter  from  King  Henry  the  Firft  to  the 

pope,,    on    another    occafion,   in  which    he   fays, 

*^  Notumque  habeat  fanftitas    veftra,   quod,  tne 

*'  vivente,  Deo  auxiliante,  dignitates  et  ufus  regni 

^*  Anglia  nen  minuentur.     Et  fi  ego  (quod  abfit)  in 

♦*  t^nta  me  dejedtione  ponerem,  optimates  tnei^  im-^ 

**  mo  totius  Jnglia  popuius  id  nullo  modo  faieretury 

From  tbefe  words  it  appears,  that  this  king  himfelf 

was  of  opinion,  and  made  no. difficulty  of  declaring 

to  the  pope,  that  he  could  not  give  up  the  dignities 

and  cuftoms  of  bis  kingdom  without  the  confent  of  the 

nobility  and  people  of  England:  a  very  ftrong  proof, 

both  that  our  mnarchy  was  not  then  abfohitey  but 

limited  by  the  parliaments    and   that  the   limiting 

power  was  vetted  in  the  people^  as  well  as  in  the 

nobles. 

I  cogne  now  to  confider  the  reign  of  King 
Stephen  with  relation  to  this  point.  Of  a  great 
council,  or  parliament,  held  in  the  firft  year  of 
that  king,  Henry  of  Huntingdon,  a  contemporary 
hiftorian,  writes  thu3 :  *'  Redicns  autem  inde  rex 
f*  Stephanus  in  Quadragefima  tenuit  curiam  fuam 
^*  apud  Lundoniam  in  folemnitate  Pafchali,  qua 
^^  nunquam  fuit  fplcndidior  in  Anglia  multitudine^ 
f^  magnitudine,  aurq,  argento,  gemmis,  veftittj, 
fi  pmnirnoda  dapfjlit^te/'     By  thcfe  words  it  ap* 

pears, 
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EuOK  IT.  pears,  that  this  was  a  council  held,  as  uftia],  at'        ( 

^       V     ■  '^  Eaftcr,  and  One  of  the  fuiieft  that  had  ever  been- 

feen  in  England.     The  contemporary   auihor  of 

the  Adls  of  King  Stephen  fpeaks  aifo  of  the  fame 

affembly  in    the    following    words:    "  Omnibus 

y.  Gcft.  Stc-  ((  igitur  fummatibus  regni  fide  et  jurejurando  cum 

Isui;'  Dif- *    "  ''cge  conftridis,  ediOo  per  Angliam  promulgator 

ci  Tnc,  p.932,«  fummos  ecclefiarum  duftores  mm  primis  populi 

9^'*  "  ad  concilium  Londonias  confcivlt.     Illis    quo- 

que  quafi  in  unam  fentinam  illuc  confluentibus^ 

ecckfiarumjue  columnh  fedendi  or  dine    difpofihSp 

vtilgo  eiiam  confufe  et  permixtim^  ut  foltt^  iibiquQ 

*'  fi    ifig^rente^    plura    regno    ef     eccleft^    profu^ 

**  turn   fuerunt    et    uiilUer    oftenfay    et  falubriter- 

**  pertralfata,     De  tcclejia  fiquidem  fiatti  in  me^ 

**  Urn    componendoy   de    ejufdem    libertate    multipli^ 

•*  eius  reftaurandd^  fpkndide  nonmtUa  in  ipja  regis 

"  prafemid^  perorarunt"    &c.      This   is    a    very 

remarkable   paffage.    It   appears  by  it,   that   the 

king  had    fummoned   to    this   councill    tie  pre? 

htes  or  governors  of  the  churchy  with  the  chief  of 

the  people ;    ecclejiarum  duiicres  cum  primis  popuU^ 

But   there  was  in  the  aflcmbly  a  lower  .order  of 

people  called,  by  this  writer,  vu^guSj  who  did  not 

m,  as  the  prelates  and  nobiiky  did,  in  an  orderly 

manner,  but  crouded  in  confufedly  and  promifcuoujfy^ 

according  to   cufiom.     **  Ecclefiarumque   columm$ 

^^  fedendi  ordine  difpofitis,  vulgo  etiam  confufe  et 

"  permixtim^  ut  fckty  uhique  fe  ingermte^^  &c.    Now 

this  perfe<^ly  well  agrees  with   the  iBxpi?eflions  di 

populi  numerofitas^  conglobata  mvititudinis^  et  offtjlen^ 

tern  monachorum^  clericorum^  et  laicorum  numetofam 

multitudinem.     BiK  I  lulped:  there  is  an  error,  either 

cf  the  prefs,  or  of  the  manufcript  from  whence  it 

was  printed,  in  the  firft  part  of  the  femence.     Inf- 

ftead  of  illis  quoque,  quaji  in  unam  fentinam^  illuc 

'confhentibusy  I  think  it  Lould  be  aliis^.     And  then 

it 
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It  will  run  thus :  "  Edido  per  Angliam  promul-  BOOK  II* 
**  gato,  fummos  ecclefiarum  dud:ores  cum  primis ' 
**  populi  ad  concilium  Lundonias  confcivit.  Aliis . 
**  quoque,  quafi  in  unam  fentinam,  illuc  conflu^ 
*'  entibus,  ^cclefiarumque  columnis  fedendi  ordine 
^  difpofitis/*  &c.  This  is, much. better  fenfe;  and  ^ 
then  it  will  appear  from  the  whole  pafTage  fo  cor-  ' 
reded,  that  the  chief  of  the  clergy  and  laity  having 
been  fummoned  to  attend  this  council,  by  the  king's 
^did,  or  mandate,  publiflied  over  all  Englaod, 
others  of  an  inferior  degree  came  in  alfo,  cpnfufcdljr 
and  promiicuoufly,  as  they  had  been  ufed  to  dp  on 
fueh  occ^liPns.  This  hiftorian  indeed  has  men« 
tioncd  only  the  prelates  as  Siting  in  the  aflmbly:; 
but  it  muft  be  underftood  that  the  lay-nobility^  of 
all  ranks  and  degrees,  enjoyed  the  fame  diftindipn. 
We  alfo  find,  that  in  this  parliament  the  king  was 
f)erfonally  prefcnt  at  all  the  debates,  and  not  in  fe- 
creto  regioj  with  the  nobles  alone,  as  in  that  defcribed 
by  Eadffjer,  but  together  with  the  vulgus.  **  Vulga 
**  etiam  confuje  et  permixtim,  ut  folet^  uHquefe  inge- 
•^  rente,  phtra  regno  et  ecclefia  profutura  fuerunt  et 
♦*  utiliter  bftenfay  et  falubriter  pertraSata.  De  ec- 
«*  clefiaj  fiquJdem  ftatu  in  melius  componendo,  dc 
**  ejufdem  libertate  multiplicius  reftauranda,  fplen- 
**  dide  nort nulla  in  ipfd  regii  pruefentii  perorarunt/* 
Nor  is  any  diftindion  made  or  intimated,  as  if  the 
decifion  or  even  the  difcuffion  of  the  matters  agitated 
before  him,  in  this  mixed  affcmbly,  was  confined 
to  the  nobles.  Yet  they  were  point*  of  the  higheft 
nature;  and,  if  the  conftitationin  thofe  times  ad* 
itiitted  the  vulgus  to  participate  in  fuch  confulta- 
ttons,  we  may  coirfidently  affert,  that  a  pQpultr 
povt^  was  mixed  with  the  ariftocratical  in  the  great 
councils  of  the  nation*  Bat  we  muA  not  fuppofe 
t^t  this  *w%«j,  or  the  populi  ftumerofttas  before 
tnefitioned,   included  any  perfons  who  were  not 

fret 
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BOOK  II.  free  members  of  the  community ;    fuch  as  originaltf 
'  had  a  right  to  affift  in  great  councils.     Our  parli^^ 

ments  undet-  the  government  of  the  Normans  were 
contraSied  images  of  the  general  afiemblies  held  in 
open  plains  by  the  firft  founders  and  lawgivers  of 
the  Englifti  nation*  And  they  ftill  retained  a  great 
deal  of  the  confufion  and  irregularity  natural  to 
'  thofe  affcmblies. 

In  the  year  1157,  a  parliament  was  called  to 
meet  at  Northampton  by  King  Henry  the  Second, 
of  which  Gervafe  of  Canterbury^  a  contemporary 
writer,  gives  this  delcripcion.  "  Convocati  funt  ad 
*'  turn  frafuks  ei  principes  regniy  aliaque  inferiaris 
**  ordinis  perfona  apud  Northamtoniam.  Poft  va- 
•^  rios  autem  fermones,  et  regni  negotia^  a&um  eft 
^*  etiam  de  profeffione  Silveftri  abbatts  archiepif- 
**  copoCantuarienfi  facienda."  The  aliaque  infe- 
rioris  ordinis  perfotue,  mentioned  here  after  thepne- 
fules  et  principes  regniy  as  convened  by  the  king, 
were,  I  prefumc/thc  inferior  tenants  in  chief  of  the 
crown,  and  fuch  reprefentatives  of  the  commons  as 
"were  fummoned  to  parliament,  bpt  were  not  of  a  rank 
and  dignity  to  be  reckoned  among  the  nobility. 

Matthew  Paris  mentions  a  controverfy  between 
the  biftiop  of  Lincoln  and  the  church  of  St.  Albans, 
which  was  decided  in  a  great  council  held  at  Weft- 
minder  under  King  Henry  the  Second,  in  the  year 
1162,  at  which  were  prefent  the  king  himfelf,  th^ 
two  archbiftiops,  nine  bifhops,  the  earl  of  Leicefter 
grand  judiciary,  with  earls,  barons,  abbots,  nrri&- 
deaconSy  et  innumera  turba  regni. 

Soon  after  this  was  held  the  famous  council  qf 
' Clarendon, >hich  Mr.  Selden  calls,  the  great  par^ 
liament.  It  is  termed  by  Fitftephen,  a  contempo- 
rary writer,  generale  concilium.  Matthew  Paris,  in 
reckoning  up  the  feveral  perfons  in  this  council, 
who  fwore  to  obferve  the  laws  thgre  .enaded,  fays, 

"Archi- 


?.  83- 


V.  Stephanid. 
in  vita  S.  T. 


OF   KING    HENRY   IL  451 

*^  Archiepifcopi,  epifcopi,  abbates,  priorcs,  f/lpr//Jr,BOOK  II. 

**  cum   comitibus,  baronibus,  ec  proceribus  cunc-  ^ "^ ' 

*^  tis,  juravcrunt,  &c.**  Now  clerus^  being  thus 
.  named  after  archbifliops,  bifhops,  abbots^  and  pri- 
orSy  (hews  that  other  clergymen  of  a  rank  inferior 
to  thefe  were  prefent  in  that  council.  The  fame 
hiftorian  fays,  it  was  held  in  prafentia  regis  Henrici^ 
prafidente  Johanne  de  Oxonia.  This  is  the  only 
mention  I  meet  with  of  the  perfon  who  prefided  in 
any  parliament  of  tbofe  times.  John  of  Oxford 
was  then  of  no  higher  dignity  than  king's  chaplain. 

In  the  preamble  or  preface  to  the  Conftitutions 
of  Clarendon,  it  is  faid,  **  Fafta  eflr  ifta  recognitio  v.  Conftit. 
"  coram  archiepifcopis  et  epifcopis,  ^/  cleroj  et  co-*'^  Append. 
*^  micibus,  et  baronibus,  et  proceribus  regni.  Et  eaf- 
*^  dem  confuetudines  recognitas  per  archicpifcopos, 
•*  et  epifcopos,  et  comites,  et  barones,  etpernobili- 
*^  ores  et  antiquiores  regni ^  Thomas  Cancuarienfis, 
«  &c.  conccfferunt,**  &c.  And  at  the  end  of  them, 
«  Fafta  eft  autem  prasdiftarum  confuetudinum  et 
^«  dignitatum  recordatio  regiarum,  a  prafatis  ar- 
**  chiepiieopis,  et  epifcopis,  et  comitibus,  et  baro-  .  > 
<*  nibus,  et  nobilioribus  et  antiquioribus  regni  apud 
"  Clarendonaro,"  &c.  In  thefe  defcriptions,  which 
are  Ihort  and  general,  like  all  the  others  of  our  an- 
cient laws  and  ftatutcs,  the  words  of  the  moft  un- 
certain fignification  are  the  proceres  and  the  nobiliores 
et  antiquiores  regni^  mentioned  after  earls  and  ba- 
rons. I  am  inclined  to  believe,  from  the  authori- 
ties before-cited,  and  others  that  will  hereafter  be 
given  on  this  fubjeft,  that  thefe  proceres  et  nobiliores 
regni  were  the  tenants  in  chief  of  the  king  below 
the  rank  of  barons,  the  knights  of  ftvires,  and  the 
reprefentatives  of  the  principal  cities.  But  whom 
are  we  to  undcrftand  by  antiquiores  regni?  The  Saxon 
word  ealdormen^  of  which  thefe  Latin  words  appear 
to  be  a  tran(kooD^  fib^niBed  the  fenior  or  fuperior 

magiftrates 
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K  '('iC  IT.  magiftrates  in  any  community.     Sir  H.  Spclman, 
'•"'^ — k^—- ^  in  his  Glofiary,  explains  it  thus:    ^  MiilcipHciccr 
*'  aiuem  occurrit  apud  Ang}o>Saxones,  utpote^^ 
**  Jtniore  V€l  Juperiore  in  qusvis  prafeffura.**    Of 
viWich   he  givts   mtoy  proofis*    It  may  then  be 
thought^  that,  by  the  aniiqmores  regni  here  men- 
tioned,  iome  fuch  arc  uenottd  j   and  that,  as  they  , 
arc  named  after  .barons,  they  probably  were  not  of 
high  rank*     But  other  tcftimonies  fliew,  that  they 
have  a  particular  reference  to  thofe  old  men,  of  dif- 
ferent orders  and  degrees,  who  ^ere  ordered  to  re- 
collect, and  fet  down  in  writing,  the  ancient  cuftoms 
of  the  realm.     For,  in  the  account  that  is  given  of 
this  council  by  Gcrvafe   of  Canterbury;  we  find 
thefe  words:    "  Craftino  autem,   cum   in  unum 
•*  conveniflent,  et  de  heftcrnas  diei  ferie  pauca  retu- 
**  liflent,  fciens  rex  quod  qui  major  atate  major  eft  et 
*'  imquifaU,  lUj  ait,  afate  et  Japieutia  proveSiiores^ 
**  et  avi  mei  confuetudines  difquirite,  ut  in  fcrip- 
"  turn  redadas  deducantur  in  nnidium,''  &c.    The 
A^^dSc^w  ^^^?  ^^  London  alfo  fays,  in  a  letter  to  Becket 
yo!^T  '^  concerning  this  tranfadion,  that  the  ancient  cuftoms 
Epift.  116.     of  the  kingdom  were  let  forth  and  put  into  writing 
nUno/  ^'^"^  antiquorum  memoria.     And  in  another  epiftle,  from 
Y.  Epift.  128.  all  the  clergy  of  the  province  of  Canterbury  to  the 
v^tkan.^^^   pope,  we  find  thefe  words :    "  Adjuratis  itaque  per 
**  fidem,  et  per  earn  quse  in  Deum  fpes  eft,  majori- 
^'  ifus  natu  epifcopiSy  alUfque  regni  majoribus^  retroaSi 
*'  temporis  infinuato  ftatu^  digmtates  requifita  palam 
"  prohta  funty  et  Jummorum  in  regno  virorum  tejki- 
*^  moniis  propalata.^'    It  is  not  improbable,  that 
fome   old  magiftrates,  well  acquainted   with  the 
ancient    cuftoms    in  judicial   proceedings,    were 
fummoned  to  parliaoncnt  with  a  particulair  view 
to  this  enquiry,  namely,  thefeni^es  in  quavis  pra- 
fe^ura :   and  very  poflibly^  the  oldfft  tnagiftrates  tn 
towns  and  boroi^hs  may  have  pecn  their  repre- 

fentatives 


fefttatives  \rt  the  times  o/;  Henry  the  Second.'    tB<^Ofc^lp 
would  here  obferve,  that  if  the  omiffion  of  naming^       "^  "*^'    . 
reprcfcntatives' of  counties,  cities/ or  boroughs,  in 
the  defcripttans  of  this  Council,  be  taken  as  a  proof 
that  none  were  in  it,  that  proof  will  hold  as  ftrong 
to  (hew,  that  no  tertants  in  capHe  of  the  king  in-^ 
ferior  to  barons  were  prefent-  therein  :    but  that  all 
who  held  of  the  king V»  capite  had  aright  to  be 
prefent  ingentraliconctlioy  which  this  is  faid  to  have*, 
been,    has    before    been    proved    from    Records. 
Among  thcfe  tenants' there^  were  many,  who,  in  See  the  nott. 
King  Henrjr  the  Firft's  charter,  are  diMnguiflied  ^^  ^J",  f^f^l^^^ 
from   barons.      *'  Siquis   baronum  -  meorum^  co'mi-'King  John, 
•*  turn,   vel   aliotum  qui  de  me  tenent,  'irrbrtuus^^J^j  ^^^ 
**  fuerit/*&c.     And  again,  in  another  claufe,  '^  Si*   ^^  ^' 
*'  quis  baronum  vel  alioruhihomnum  meortim-  filitim 
**  fuum   iiuptum '  tradere  voluerit,"  &c.     And  ^ 
contemporary-author' fays,,  that  to  the  parli^nfieht 
of  Northampton,  where  Btcket  was  arraigned,  all 
the  tenants!  in  chief' were  funrmoned.     "  In  caftroy*  Stephan. 
**  Northamtonias  folemne  ftatuens  (rex)-  celebrare  g^^^y^^^^^ 
**  concilium^  omnes  qui  de  rege  ienebant  in  cOpite  ties  of  Ho- 
**  mandafi  feciP"     Wffere'as  many  other  writers,  iri*^^'^'  p*"  "• 
defcribing  that  parliament,  'mention  only  prelates,  sce^aifo  Rot, 
earls,  and  barons.     Indeed  theHiftorians  of  this  ^^^V}r^^r^  ^ 
the  following  century  feldom  take  notice  of  any  j^rady^s  An- 
but  the  greater  nobility  in  parliamentary  councils. fwcr  to  Pctyt, 
And  from  this  filence  a  negative  argument  KasP"^^' 
been  draw^n  againft  the  exiftence -of  any  others  in 
fuch  aflemblies.     But  this  proof  is  overtu^rie'd  by 
pofitive  teftin^onies  from  other  contcmpor^rf'hifto* 
rians,  and  fometimes  from  themfelves.      '  * 
-  Thus  Matthew  Paris,  in  the  defcriptionhe'lg^iyei  v,  M.  Paris, 
of  a  parliament,  which  he  terms  a  mojl  genei^Al  ofie^^^^  ^^-  'H^^ 
io  the  thirtieth  year  of  King  Henry  the'  Third, 
itietttions  none  of  the  laity,  but  earls  ahd  IMOU^ ; 
and  none  of  the  clergy,  but  bifhops,  abbots,  and 
Vot.  III.  F  f  priorst 
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BOOK  IL  prionu    **  Medio  veio  Quadragefim^»  edi&o  re* 
*  "  w      /  <«  gio  convocau,  cmmmi  sd  parliammium  goura^ 
^*  liffimum  Mm  r^m  JngUcsm  MmUs  mMiiMS  Lm- 
^  Jim^  vidilicei^  pralai^nm^  tM$  atk^Uum^it  fruh- 
^^  rum^  quam  efi/c^p^rtm ;  comkum  fko^  i^  batro* 
^^  numy  ut  de  ftatu  r^gni  &c.  Gontrc£kanrnu"    A 
ftronger  paflage  can  fcarccly  be  found  in  any  wrtceiy 
to  countenance  the  opinion^  that,  fo  late  9S  in  the 
thirtieth  year  of  King  Henry  the  Third,  our  mftfi 
general  parliammts  confifted  only  of  the  nfiHUty  ef 
the  kingdom ;  and  that  by  the  noiiUtyoia&o  were 
meant  but  prelates,  earls,  and  barons.    Yet  tbit  ^ 
very  author  will  hio^f  furnilh  an  evideM-  proofs 
that  in  this  fame    parliament,  not  onl^y  all  the 
tenants  in  chief,  but  tie  whole  clergy  and  people  were 
prefent,  and  participant  in  the  a^  done  therein* 
^;  4^9'    ^or  he  tells  us,  chat  ^htn  the  kiaghad  laid  beforr 
his  parliament  feveral  articles,  ^^  fii{)er^gp^vamiiii* 
<<  bus  et  oppreflionibus  ecclefiie  et  regni  fui^  &c. 
''  Haec  atiendeotea  iiniverfi  ac  (ioguJi  uoantmiter 
^  confenferunc,  ut   acttiuc,  ob  reverentiam  fedis' 
^  apofiolicae,  D.  Papae  humiliter  ac  .devole,  tam 
^<  per  epiftolas,  quam  per  folemnes  nuncios,  fi^^ 
^  plicarent,  ut  tam  intt)lerabilia  gmvamina  et  ju» 
^^  gum  fubtraheret  ivportabile.    Scripferunt  igitur 
''  D.  Papas  in  ha^c  verba.*'    He  then  recites  the 
letters  they  wrote  to,  the  p(^,  of  which  the  firft 
is  from  j:he  bi(hqps  of  the  province  of  Camerbury  i 
the  fecond  from  all  the  abobts  and  priors  of  £ng« 
land  in  the  name  of  themfelves  and  their  convents  \ 
and  t)ie  third  runs  in  thefe  words :  '^  San&ifiiiBe 
'^  &c    Devoti  filii  fui,  comes  Comubm  Richar<-^ 
'^  dui,  Simon  de  MpnteforB,  comes  LegiKceftiise, 
<V  de  Boun  comes  Hertfcudtae  et  Eflexias^  R.  le 
<^.  B^gpdjf  comes  Norfdkiae,  R.  comes  Gtovemiat 
^*  .ec^He^B£ol:diae,  R»  «ome$  Wintonias,  W.  comet 

r.      '         >*  Albeniarlia* 
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«*  Albemarlisae,  H.  cornea  Cteonkfofis^  H  alii  ,txKn»BOOK  IL 

«*  regai  Angliie  barooeji,  proceresi  et  magnatea,  ac      ^  ^ 

*■  iM^7f J  parfmtm  maris  habitatores^  nee  ricwi  e/  r//nri 

•'  ^/  po^his  uni^erfus  falutcm/'  &c.     Here  /i>tf 

inbabihmts  ^  tbt  Cinqui  Paris  (of  whom  no  men* 

tton  was  made  in  the  defcription  above  given)  are 

added  to  the  barons  a$td  ^ber  nobks  and  ^f  m$h  of 

tie  kingiim^  as  concurring  in   this  epiftle;  and, 

over  and  above  all  thefe//i&^  'wh^le  dergj  andpeo^ 

ph.     Many  ochef  inftances  may  be  given,  how  lic^  ' 

tk  ftrefs  ought  to  be  laid  on  the  filcnce  6f  writers  in 

ibe  (hprt  and  inacturate  accounts  of  great  councils 

or  paiSianiencs,  wbicth  we  comdionly  meet  with, 

during  this  period  of  oiar  hiftory,  for  the  decermin- 

kig  of  this  qucftion ;   but  I  will  Only  produce  one 

more»  from  the  Annals  of  Bureon^  which,  fpeaking 

of  a  parliament  heid  in  the  thirty-ntntb  year  of 

Mtmy  ihe  Third,  defcribe  it  thus :  <'  P<<ftfeftum  S«  V:  Ann.  Bur. 

**  Miahaelis  autem  tenuit  rex  pariiamemunft  fiium  ^°°'  ^"^  *"'^* 

*•  apud  Weftmonafterium,  convocatis  ibidem  epif-'H'M.' of  con- 

••  €0fis^  Maiihui  i$  pri^ikui^  comtihis  et  haroni*  ^<>cat.  p.  345* 

^*  kus^  et  t^this  regni  maj&ribus.^*    **  From  whence 

"  (fays  Dr*  Hody)  oak  would  at  firft  fight  con* 

•*  elude,  that  the  itifemr  detgy  were  not  preienr^ 

*^  But  from  hence  it  appeiH^s,  Ihat  wrought  not  to 

^*  rely  on  fuch  kind  of  enuntaracions;    For  imme^ 

"  diately  it  follows,."  In  quo  petebat  a  clero  de 

^  laicis  feudia  fuis  fibi  fufiragtutii  exhiberi  %cq4 

^^  difponensy  de  iiio  confilio  iniquo,-boc  prius  ^ 

^^  deri>^  cc  poftmodilm  a  papuh  maferi  et  minori 

^  axcorquere.    Epifeopi   vdro,   abbatea,    priores, 

^  et  pifwuri^^resj  qui  ii^^em  pro  univer/itate  affue* 

^  ra«#^  noientes  hujufitiodi  exaftioni  adquiefcare/*^    ' 

If  tliefe  piodors,  who  were  there  for  the  wbol« 

body  of  i;be  cltrgy,  had  not  been  thus  exprefsljT 

F  f  a  named 
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BOOK  II.  named  in  the  following  paragraphs,  together  with 
'  tht  populuj  mnoTjOr  commons^the  foregoing  dcfcrip- 

tion  might  have  been  brought  to  confirm  Dr.  Brady's 
alfcrtiort,  that  none  but  tenants  in  chief  were  to  be 
found  in  our  parliaments  before  the  forty-ninth  of 
Henry  the  Third  :  whereas  now  we  are  affurcd,  by 
the  teftimony  of  thefe  annals,  that  even  this  mode  of 
reprefentation  had  taken  place  before  that  time. 
Indeed  the  learned  Dr.  Wake,  in  his  book  againfl: 
Atterbury,  on  the  ftatc  of  the  Church  and  Clergy 
of  England  (p.  202.),  fuppofes,  that  the  prodors 
here  mentioned  were  not  prefent  in  parliami^nt,  but 
only  in  a  legatine  council  held  at  the  fame  time 
This  is  fetting  afide  the  authority  of  thofe  Annals, 
becaufe  they  difagree  with  his  hypotbefis.  But 
how  could  the  writer  of  them,  wbo  lived  himfelf  at 
that  Hme^  have  made  fuch  a  miftake,  if  no  proc- 
tors for  the  clergy  had  ever  come  to  parlia- 
ment before  the  twenty-third  year  <rf  Edward  the 
Fijft  ? 

Having  thus   (hewn  the  infufikiency  of  the  ar. 
gument  drawn  by   many  eminent  wrh:ers,  againft 
the  prefence  of  the  commons  in  our  ancient  legiOa- 
ture,  from   the  general  filence   of  the  hiftorians 
who  lived  in  thofe  times,  I  (hall  proceed  to  lay  be* 
fore  the  reader  fuch  defcriptions  of  parliaments  in 
the  reign  of  Henry  the  Second,  as  feem  to  contain 
V.  Append,    a  degree  of  pofitive  evidence  which  may  give  light 
Eplftl'u6.     to  this  queftion.    Gilbert  Foliot,  bifliop  of  Lon- 
don,   in   the   letter  to  Becket  abovementioned; 
where  he  is  fpeaking  of  a  parliament  convened*  at 
Northampton,  for  the  trial  of  that  pi'elate  and  othei* 
bufinefs  of  the  kingdom,  fays,  "  Convmt  populus 
•'  ut  vir  unus :"    It  would  be  a  great  force  pn  thci 
natural  meaning  of  the  word,  to  con&v^fifpulus 
here  as  comprehending   only   the   nobility    and 
.  u  I   :     .  tenants 
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tenants  in  chief  of  the  crown.     At  the  fame  time  it  BO  O  K  11. 

is  evident,  that  the  whole  body  of  the  peopk^^hkh  is  ^       ^'      ^ 

the  proper  and  obvious  fenfe  of  the  term)  could  not 

have  aflembled  in  that  town  or  caftk,.  ocherwife 

Chan,by  fomemode.orreprefentation.     Such  indeed 

.qf  the  inferior  clergy,  or,  lay -freeholders,  as  refided 

jn  or    near    Northampton,   might   be    perfonally 

there,  confufe  et  permixtim  j    but  they  whofe  abode 

was  far  diltant,  and-  large  communities   of  men, 

coulcj  only  come  thither. :by.^r^r«r^/flr/,  or  repre" 

fsntatives.     And  in  this-  way  the  expreffion,  conve^ 

nit  populus  ut  vir  unus^  is  intelligible  andjuft. .  The 

bifhop  of  London,    aft^r   having  meqtioned  this 

great   attendance  at  Northampton  in  cpnfequence 

of  the  king's  fummons,  goes  on  in  tfeefe  words: 

/'  Et  aJfiMntibus  fiH  quorunf  id  dignitaiiconff-uebat  et 

'*  ordini^  quod  didum  eft  fyper  exfprctp  man^ato 

**  fup,  in  quer.ehm  adveffus  vos^  ufu^  qua  decuit 

*^  modeftia  et  venuftate,  prppofuit.^\    A.fiiftinftion 

is  here  made  between  thedi|ferent  ranks  and  orders 

of  men  .comprehended  before  under  the  general 

word  popuhs^    It  is  faid  that  thqfe,  to  wjMiJe  digm- 

ty  and  rank  it  belonged^  fitting  near  to  the  king,  he 

modeftly  laid  before  them  his  coniplaint'  againft 

Becket:    which  implies  that  others  were  ;  present, 

who  were  not  of  a  rank  and  dignity  to  be  fcatcjl  in 

this  alfcmbly.     Of  the  courfe  of  the  proceedings  I 

(hall  fay  more  ip;  another  part  of  thijS  work.     It 

will  be  fufficicnt  here  tp  obfcrve,  that  the  birlinefs  v.  Brompt. 

of.  this.affembly,  which  Brompton  exprelsly  calls  ^*^'^°"'/"^' 

T.  1       r-   I  -1  I        ann.  1105* 

parltamentum^  and. which  pertainly  was  more  than 
the  ordinary  curia  regi^y  appears  not  to  have  been 
confined  to,  the  trial  of  Bccket :  for  a  contempo- 
rary author  informs  us,  that  a  fcutage  was  fettled 
ia .  it,  fpr  .raififlg  foot  foldiers  to  be  employed  y.  Stephanid. 
againft  the  .Welfh.  And  it  is  probable,  that  other  i^^^^j^^^f- 
^lattets  w^re  ^Ifa  confidered  in  it>  as  th?  meeting 
F  r3      '    *   ;.  was 
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BOOK  II.  was    fo   general  J    though    the    hiftoriafts,    bdng 
'  monks,  are  fo  taken  up  with  the  afiair  of  Becket, 

that  they  have  omitted  to  mention  them.  In  the 
author  laft  cited  we  find  thefe  words :  **  Confalen- 
*'  tibus  epifcopis^  comitibus,  et  bar&mhus  Anglic 
**  amnihus^^NormanU  plurtbui**  I  prefume  that 
thefe  Norman  har$ns^  who  are  mentioned  here  as 
confuUing  with  thofe  of  England  in  this  parliament, 
bad  lands  and  honors  in  the  kingdom ;  for  the 
writer  takes  no  notice  of  it  as  an  irregularity.  Roger 
•  de  Hoveden,  in  his  account  of  the  tranfaftions  in 
this  council  f elating  to  Becket,  has  thefe  words: 
•*  Et  cum  veniflTet  ad  aulam  regis,  defcendh:  et  ipfe, 
•*  crucem  fuam  bajulans,  et  intravit  domum  regis. 
**  Deinde  intravit  exterioretn  cameram  ft^us,  por- 
•*  tans  crucem  fuam.  NuUus  enim  fuoruoi  fcquc- 
'*  biatur  eum.  Et  cum  intraflet,  invenit  pkbem 
••  multam  in  edy  f edit  que  inter  ilks :  rex  autem  erat 
*•  in  feeretim  thalamo  cumfuis  familiar  thus**  This 
li  exactly  agreeable  to  Eadmer's  account  of  the 
parliametit  at  Rockingham  caftle,  where  the  king 
'was  fnftcreto  regio  cum  prindpibus^  and  the  multi- 
ludo  poputi  was  in  the  body  of  the  church  belong- 
ing to  the  caftle.  Hoveden  afterwards  calls  this 
outward  room  curia.  And  in  the  pafiage  above- 
cited  he  fays  the  archbifhop  fat  down  among  the 
commons,  invent t  plebem  multam  in  ed,  feditque  inter 
illos:  which  he  furely  would  not  have  done,  if 
they  had  been  a  mere  w^^.  Another  author  of 
that  age  (Alanus  in  Quadrilogo)  fays,  that  the 
king  expefted  him  in  this  outward  chamber^ 
M^here  Roger  de  Hoveden  tells  us  the  mutta  plebs 
was  affembled ;  but  that,  upon  his  coming-in 
^rmcd  with  the  crofs,  the  king  retired  into  an  inner 
room.  "  Intraturus  cameram  regis,  ubi  cum  rex 
•*  praeftolabatur,  ad  oftium  ipfum  ^  crucis  bajulo 
^^  crucem  accepit|  et  palami  cyn^is  yidentibus, 
5.  ^'  ipfe 
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**  ipfc  cam    bajulavity  &c.    Audtens  autem  toL  BOOK  g. 
**  archiepifcopum  armacum  venire,  &c.  cifius  n-^      "^    '  ^ 


^^  rc^/  Iff  conclave  inferius.**  It  is  of  no  importance 
to  the  poinc  I  am  confidering  now,  which  of  thefe 
authors  is  right  in  this  particular :  but  from  both 
accounts  it,  appears,  that  the  chamber,  in  which 
Hoveden  fays  the  plel^s  was  aflembled,  was  the 
great  chamber  of  the  parliament.  And  the  words 
.of  Gervafe  of  Canterbury  are  much  the  fame  with 
tbofe  above-cited. 

In  the  year  1 188,  a  gi^at.council,  or  parliameoc, 
was  held  by  Henry  the  Second  at  Gedington  near 
I^Iorthampton,  in  which  a  very  heavy  tax  was  Jaid 
upon  the  whole  nation  for  tb^  Crufade  againft  Sa- 
ladin.  .  Hoveden  fays,  ^^  Rex  magnum  cpnvoca« 
^^  vit  concUium  epifcoporum,  abbatum,  comituok, 
^^  et  baronum,  it  aliorum  multorurih  tamxkricvmm 
^^  quum  laicarum.^'  From  thefe  f/ords  compared 
/With,  and  explained  by  other  paflages,  which  I  have 
cited  before,  we  may  fuppofe  that  this  parikment, 
ike  yjl  of  Henry  the.  Second^  had  in  it  all  the  inferior 
orders  of  freemen  both  clergjr  and  laity  1  that  t?, 
Ibme  of  each  order. 

The  reader  may  enquire,  in  what  manner  the 
opinion  of  the  people  was  taken,  when  they  were 
aflembled  in  the  confufed  and  irregular  multi|:udes 
before  defcribed.  Of  this  I  find  no  account  that  is 
abfolutely  certain  ;  but  a  very  probable  conjedure 
may  be  drawn  from  a  palTage  in  the  Continuation 
of  the  Hiftory  of  Florence  of  Worcefter  by  another 
#ncient  writer. .  Defcribing  a  fynod  held  at  Wefl- 
minfter,  in  the  year  eleven  hundred  and  twenty- 
five,  he  fays,  "  that  all  the  prelates  were  there 
•*  cum  innumerd  cleri  ei  fopuU  multUudine/^  Ht 
then  recites  the  leveial  canons,  or  decrees,  which 
they  made,  and  concludes  them  all  with  this  form 
Ff4  of 
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BOOK  ILof  words  thrice  repeated,  ^^^ Placet  niobis?  Placet  ;•* 

v...  '-sr^-^-^^hJci^  undoubtedly  was  the  manner  of  alking  and 

giving,. votes  made'  ule  of  in   that   fynod;    fro'rti 

.whichowe  may  reafonably  infer,  that  the  fame  was 
ufed:m  oar  parliaments,  the  refemblancc  between 
thofe  and  fynods  being  then  very  great.  So  late  as 
Sec  Parila-  jh  the  uvonty-eighth  year  of  King  Edward  the 
"?.?QK  Third,'  we  find,  that  t-he  commons  were  told  by 
the  lord-  chamterMrt^-ift  the  prelence  of  the  lords, 
that  there  were  great  hopes  of  bringing  about  a 

.peace .'.between'  Englarid  and  Frahcfc,  by  means  of 
certain  commiflioners  ap{)Qinted,  on  both  parts,  for 

■  thiat  purpofe  :  but  yet  the  king  would  not  conclude 
any  thing- without  the  confcntof  his  lords  and  com- 
mons;- wherefore  ^he  >  demanded  of  them,  in  the 

.king's  name,  whether  they  would  aflfent  and  agree 

^to^a. peace,  if  it  might  be  had  by  treity  ?  to  Which 

"the  commons  an fwered  witH  one  accord,  that  whjit 
fliould  be  agreeable  to*  the  king  and  his  coundl  in 

.making,  of  this  treaty  would  be  fo  to  them :  but 
being  aflced  again,  whether  they  confented  to  a  per- 
petual peace,  if  it  might  be  had,  they  all  unani- 
moufly  cried  out,  Ouy,  ouy^  Ay,  ay.  Mr.  Tyrrel 
obferves  upon  this,  that  parliamentary  proceedings 
were  not  then  reduced  tO' that  form  and  regularity 
which  they  have  been  brought  to  fince  that  time ; 
the  commons  here  giving  their  opinion  viva  voce^ 
and-in  the  prefence  Qfthe  lords,  to  what  the  king 
demanded.  ..'!.. 

F.  288.  But  the  afferkbly  of  the  nobles  was  convened 

with  more  ea/e^  and  appears  to  have  aSedy  not 

only  as  a  council  of  Jlate  and  fupreme  c$ur4  of 

*   judicature,  but,  as  being  authorifedy  by  permiffion 

and .  common   confinf,  to  exercife  fome   decree   of 

.    f'arUamenlary   powef\  the  ^  limitations :  of  \  which 

.  "i^cre  not  accurately  defined^" 

3  Th? 
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The  words  of  Sir  H.  Spelman  on  this  fubjeftBOOK  II. 
•are  remaricable:   "  Magnum  concilium  plerumquCy  g  \ma'^^ 
•*  intclligitur  de  (ummo  illo  conciiio  totius  regblGiofTMAo* 
**  (quod  parliamentum  vocant)  ^  tribus  ordinibuis  ^^^  Conci- 
'•^  conftitutum.     Sub  hoc  autcm  nomine  contine- *"*"*** 
**  tur  alias  ariftocraticum  illud,  quad  ad  ardua  etiam 
**  regni  negatia  cogebant  aliquands  reges  v^teres  con--      \ 
^'  Jimili  brevi  quo  eP  ipfum  fartiamentum,  fed  frater^ 
**  miffa  plebe^  et  minori  falennitate.     In  magno  cnini 
^  conciiio,  quod  tenuit  Edwardus  III,  anno  regni 
'^^  fui  15,  circa  feftum  trahflationis  Thomas  Mar- 
■**  tyris  (qiiod  erat  7  die  Julii),  nee  40  dierunfy  ratio 
•"  in  ejufdem  fammonitione  habcbatur,  nee  bar'o- 
•>.  num  onlnium  convocatio:  fed  cum  in  parliamento 
*-*  Weftmonafterii  immediate  jam  tum  praecedente^ 
^*  54  enumcrati  eflerit  (praeter  cpifcopos)  leculares 
•*  proceres,  hinc  Londini  evocabantur  22  tantum- 
**  modo^     De  4ffiagno  confilio  fit  faspe  menrio  in 
**  annalibus  noftris ;  fed  de^  quo  pradiitorum  gmere 
'  ^*  intelligendum  fuerit  Jape  etiam  dubitatur.   Archiva 
•^>  confule*:**         =  .   -  .     :  .  5     .      . 

The  uncertainty  howtadiftinguifli  thefe  different 
councils  in  the  accounts  of  ancient  authors^  which 
Sir  H.  Spelman  here  mentions,  has  occafioned 
■inuch  of  the  perplexity  and  variety  of  opinions 
amoi^  learned  -men  about  the- fhare  that  the  com- 
inons  had  in  the  parliaments  of  this  kingdom  be* 
fore  the  forty-ninth  of  Henry  IIL  For  a  long  time 
we  can  have  no  affiftance  from  our  archives,  to 
trvhich-  he  refers  us;  nor,  when  they  can  be  con- 
sulted, do  they  always  afford  fo  clear  a  light  as 
might  be  defired. 

P,  229,  'The  famB  magnificenu  in  fesfiing  Uo4s  catu 
tinued  by  bts  fucceffor^  but  dfopt  by  Henry  the 
Pirjt.  ' .   . 

The 
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f  OOK  IL  The  w>rds  of  WiUtam  of  MaUnCbuiy,  from 
^"^  ,  -.  ^/  whence  1  take  this  account,  are  as  follows :  *'  Com* 
<<  vi'wa  in  prscipuis  {eAWitaLtibm  ftt^SM/a  tS  ^uig^ 
*^  nyica  inibat.  Natale  Domini  apud  Gloceftriam'^ 
**  Pafcha  apud  Winconiaoi,  Pencecoften  apud  Weft* 
^^  monafteriumt  agens  quotannis  quibus  in  Anglia 
*'  morari  liceret^  Omnes  eo  €uju;rcunque  profef* 
*'  iionis  magnates  regium  edidtocn  acccrlebatt  ut 
^^  exterarum  gentium,  kgati  fpeciem  multitu^inis^ 
*<  apparacumque  deliciarum  mirarentur.  Nee  ullo 
f^  tenopore  comior  aut  indulgendi  facilior  erat,  ut 
*'  qui  advenerant  lar^tatem  ejus  cum  divitiis  con-* 
^'  quadrare  ubique  gentium  ja6licareoc«  ^uem  mo- 
^\  rem  convivandi  prinms  fuccejfor  ctJUwM$€  Himt^ft- 

By  the  laft  paragraph  I  do  not.underftand  th«t 
Henry  the  Firft  laid  afide  the  vfy(A  A^eetings  of 
the  nobility,  for  (be  difpatch  of  pttibiic  bunnefs,  at 
Chriftinas,  Bafter,  and  Whitfunday,;  but  only  that 
jhe  omitted  the  ciitlom  of  feaftiog  with  them  in  the 
liberal  manner  that  had  been  pradifed  by  his  father 
#ad  brother  s  Ofi  at  moft»  that  be  did  not  conftantly 
jfummon  thofe  affemblies  as  they  had  done. 

p.  231.  AUbougb^  in  the  tweniy-jirji  year  $f  Rich- 
aid  the  Second^  the  commons  badjbevon  in  a  peti- 
tion to  the  hing^  bow  tbat  before  tbo/e  times  manf 
judgements  and  ordinanees^  mode  in  ibe  times  of  tie 
progenitors  of  our  lord  the  l^ng  in  parliament ^  bad 
been  repealed  and  difannuUed,  becaufe  tboftate  of  tbe 
ekrgy  were  not  pritfent  in  parliament  at  tbe  making 
of  tbe  /adjudgements  and  ordinqnees. 
In  this  petition  th^  judgements  may  be  underilood 
to  refer  more  particularly  to  the  prelates,  w)io  had 
abfented .  themfelves  from  trials  in  tbe  houic  of 
lords  ;   but^  in  the  making  of  ordinances^  the  clergy 
of  |he  lower  houfe  were  concerned,  as  well  as  thofe 

of 
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of  the  upper.    Accordingly  it  appears,  that,  in  BOOK  11/ 

confequence  of  this  petitkHi,   a  pro£^or  was  ap-^  '"^  "'  ' 

poiotc^d  to  a£t  for  Sbem^  as  well  as  for  the  prelates. 

And  Biihop  Burnet  takes  notice,  that  in  the  fecond 

aft  of  the  fame  parliament  (viz.  in  the  twenty-firft 

of  Ridiard  IL)  it  is  faid,  <<  That  it  was  firft  prayed 

'^  bjr  the  commons,  and  that  the  lords  fpiritual,  and 

'^  ih  fro^wrs  of  the  clergy,  did  aflent  to  it ;  upon 

**  which  the  king,  by  the  aflent  of  all  the  lords  and 

^  emmm^  did  enaft  it."    He  adds,  «'  That  the 

**  twelfth  aft  cf  that  parliament  was  a  repeal  of 

^  the  whole  parliament,  that  was  held  in  the  ele* 

*^  venth  year  of  that  reign ;  and  concerning  it,  it  is 

^'  expreft,  that  the  lords  fpiritual  and  temporal,  the 

'*  proBors  ^  the  clergy ^  and  the  commons,  being     . 

^^  feveralfy  examined,  did  all  agree  to  ic.    From 

^  hence  it  appears,  ^at  thefe  froOers  were  net  enfy 

^  a  fart  of  tht  parliament^  but  were  a  diftinU  betfy  rf 

*^  men,  that  did fewrai^  from  all  the  r0  deliver  their 


P.  233.  The  prefence  of  the  people  in  the  Saxon 
cmtndlsj  and  their  having  had  a  fear e  in  the  high*' 
eft  aas  of  legijlature  and  government,  evfn  till  the 
entrance  of  the  Normans^  feems  to  be  proved  very 
firmgly  from  the  preambles  of  laws  and  other 
proceedings  of  thoje  coun/elSf  and  from  the  words 
ef  the  Mft  hiftorians  who  lived  near  to' thrfe 
times. ' 

The  preface  to  Ina's  Laws  is  thus  tranflated  by 
Wilkins:  ^  Ego  Ina  occiduorum  Saxonum  itx:, 
^'  cum  confilio  et  cum  doftriniCenredas  patris  mei^ 
'^  et  Hedda?  epifcopi  mei,  et  Erkenwoldae  epifoopi 
^  mei,  et  cum  omnibus  meis  fenatoribus,  ^t/enioribus 
^^  fapientibus  populi  mei,  et  mult  a  etiamfodetate  mini*- 
^'  ftrorum  Dei,  confultabam  de  falute  animae  noftra?, 
''  et  de  fundaoM^nto  regni  nc^ri  i  et  jufts  leges,  ec 

"jufta 
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B  O  O  K>  Tl. «  jufta  ftatotai  pelt  ditioncm  ntjftram,  ftabiKta  et 

"^ ^ '  *'<  -conftitura  effenr,"  Arc. 

-'  -By  thefe'>vwds'itap[5ears,  that  the  Saxon  iegt& 
iature  was  con>p6fed  of  the  king^  cam  omnikii^Jids 
fmatQribus^  which  fenators  1  take  to*  have  bete  the 
m^biliiy  of  tb^  kingdom^  fuch  asafterwards i&>rihed 
ih€  ordinary  council  of  lor-ds  uttdfroor  kings  of 
•Norman  r^ce;  et  €'mn  fenioribus^fa^entiims  pvpuS 
fui^  by  whom  I  underftand  the  deputies  or  repre- 
fcntatives  of  *he  people,  either  by  eIedkio&  or  magf- 
^racy ;  et  cum  mulia  UiAmfocietAU  minifirorum  Bei^ 
-which  words  fcvfidtfhdy  denote  the  inferior  ciergf, 
'ibentiooed  by  Eadmer  as  prefent' in  the  parliaments 
*)of. Wrtimes.  '■■■-   • -* 
V.  Spciman's ;:  .In  the  year  -S'i^V  Ethelwolph^  king  of  the"  Weft- 
CMociis.fub  Saxons,  gafve  to.  the  church  the  tythc  of  hieking'- 
^otn^**  cum  anfilio  tpifcoforumtpfrimifumy  praefei^ 
^y  fibus  tt  fobfcribentibus  arehiepifcQpis  et  vepiTc^ 
*^.  pift'AngJi^ ' univerfis,  nee  lum  Jet ^BtotredoR* R*. 
**  Merciae,  et  Edmundo  Eftanglorum  R/afarbatiifx), 
**  et  abbatifl^rum,  ducum,  comitum,  procerun>que 
V  t6ii}3d\€Yr^yi-4lt^umqkifdfimm'inJ^     mnltiui' 
^*  ,.diney  qui  emnis  regium  cbiroffraphism  laadaverunty 
*^  •  cUgnitatts  <^eti^  fubfcripferunt**    By  this  iaft  {lara- 
'graph-it  appeal's,  that  the  aft  or  decree  of  the  coun- 
cil 'mz%4ipprov€d  by  all  prefent y  though  fubfcribedhy 
w>iie  but  $he  nobility ^or  dignified perfons.    Thefllpx- 
<^n.  cotiftitution-  therefore  Tcquired.^aor  only .  :tb^'fre- 
fcnce^  but  the  approbation  of  the  people ^  to  the  eriad- 
in^iof  a  law  :'  yet,  to  mark  the^  diftmftion;  between 
^bcfeiand  the  higher  orders  of  the  ftsrte,  the  nobility 
^tone  fet  their  haridi  to  the  aft^)  "^Tkk.  .procerentO' 
Uim  terr^  here  mentibned.vviH  take  in  aH  ihz€hnnes\ 
vand  perhaps  t\\t  femvres  fapientes^ngni^  ^  Byttfte 
words  aliorumque  fiddium  infinite  itt^itudiney  \,\m^ 
rierftand  an  unlimited  number ^*of>jfi;eeholdeT3;\  the 
fame  as  the  populi  mm^oJt4Sfiet  '^^^entem  ti^nachd- 
:  \    ••  rum^ 
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rum^  derkorumy  lakorum  numtr(^am  mtfltiludinemj^OOK-lU 
mentioned  by  Eadmer,  and  the  Vulgus  fpokcn  of  bjr'  '  "  ' 
the  author  of  the  afts  of  King  Stephen.     The  late  ^ '; 

Sir  John  Fortcfcue  Aland,  one  of:  the  juftices  of  the 
King's  Bench,  who  was  very  learned  in  the  Saxon 
language  and  legal  antiquities,  fays,  in  his  Preface 
to  the  Book  of  Chancellor  Fortefcue  on  the  dif^  ' 
ference  between  an  abfolute  and  limited  monarchy, 
•*  that  whoever  carefully  andjkilftdly  reads  the  Saxon 
**  iaws^  and,  the  prefaces  or  freambles  to  them^  will 
**  find  J  that  the  commons  of  England  always  in  the 
*'*  Saxon  times .  made  part  of  that  augaft  ajfembly.'' 
,  .There  is  a  remarkable  palHage  in  Henry  of  Hun- v.  h.  Hunt, 
tingdon,  concerning  the  depofition  of  Sigebert,  king  f;  j '^"    ^'' 
of  the  Weft-Saxons.     "  Sigebertus  rex,  in  prin-  ' 
<<  cipio  fecundi  anni  regni  fui,  cum  incorrigibilis 
♦^  fuperbisB  et  nequitias  effet,  congregati  funt  pro- 
**  ceres €t.populus  totius  regni,  et  provida  delibera^^ 
^*  tione^  et.  unanimi  eonfenfu  omnium^  expulfus  efl  a. 
•'  regno.    Kinewelf  vero,  juvenis  egregius,  de  regia 
^*  ftirpe  oriupdus,  ele8us  eft  in  regem.^^    Here  we 
fee  that  the  Saxon  ^^^p/^  concurred  with  the  nobi- 
lity, both  in  depofing  and   elefting  a  king,  and 
that  it  was  not  done  in  a  tumultuous  manner,  but 
frovida    deUberatione    et   unanimi  eonfenfu^    words' 
which,  cxprcfs  a   parliamentary    deliberation   and 
confeot     Henry  of  Huntingdon  wrote  early  in-  the 
reign  of  Henry  the  Second,  when,  the,  memory  of 
the  jSaxon  cuftoms  could  not  be  worn  out  in  Eng- 
land, and  certainly  took  this  part  of  his  hiftory 
fjrom  fome  more  ancient  chronicle.    The  words  arc; 
alfo  tranfcrlbed  by  Roger  de  Hovedeo,  in  his  An-' 
nals,  without  any  cprreftion. 
•    Sir  H,  Spelnotan  fays,  "  it  feemeth  by  thofe  fy- 
f  nods  that  were  hoJden  in  the.  times  of  tbe  Saxoa 
^*  ^kings,  and  by  ibmc  after  the  Cojiqueft,  that  great 
y.  nui^jn^  (^f  the. common  piopkik^ktJJntber',\  -Foe 
..:.::  "^  it/ 
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JIO  OK  O.  it  b  fiid  in  ann.  102 1,  <*  aim  qiumpimmii  gf^arih 
^     ^   ■   '  ^  niXtibus^  ae  cmmfopuli  nmUiiudine  cophfa**    And 
ann.  1126,^^  innumeraque  clers  etpopuli muliihuiine:** 
aiKl  lb  Itkewife  in  ann.  1138,  and  other  j^m^tr  and 
€$mtcih.    By  v^t  order  or  limitation  this  inrnmera 
pepuli  muhitudo  came  to  thefe  afiemblies  appeareth 
fiot«    (See  Spelm.  of  Parliaments,  p.  ^4.) 
lib.  li^.  f.  56.      William  of  Malmfbury,  in  a  parage  I  have  cited 
before,  relates  aa  anfwer  lent  by  Harold  to  the 
duke  of  Normandy's  charge  of  his  having  broken 
the  oath,  by  which  he  had  promifed  to  aid  that 
prince  in  his  pretenfions  to  England.    The  wordf 
are  thefe :    **  De  regno  addebat  praefumptooHim 
*^  fuifle,  quod  abfqtu  gmeroB  fenatus  et  fopuB  com- 
**  ventu  et  ediffo  alienam  ilii  haeredicacem  juraverit." 
This  is  a  plain  declaration,  that,  by  the  Sax(M>  con- 
fiitution  eftaUiflied  in  England,  she  people^  as  well 
as  the  nobles,  had  a  right  to  be  called  to  tbt  gmeral 
4fffimbfy^  upon  affairs  of  great  moment,  and  to  join 
in  the  idihs  made  there  i   lb  that,  without  their 
€9njenty  the  fucceffion  to  the  cfown  couM  noc  be 
dilpofed  of.     It  is  obfervable,   that  the  hiftcRiafi 
ufei  the  word  fenatus  in  the  fame  fenfe  as  we  ind  ic 
in  the  before-cited  preamble  to  the  laws  of  King 
Ina,  for  the  ordinary  aflembly  of  the  nobles^  which 
ke  difttnguiihes  from  the  people^  but  fuppofes  Wax, 
the  latter  ought  to  be  joined  to  the  former,  in  order 
vof  compofe  the  entire  legiflature  and  great  council 
cf  the  nation  upop  extraordinary  occafions.    This 
tras  agreeable  to  the  cufiom  afcribed  by  Tacitus  to 
die  Germans,  from  whom  they  fprong :  ^«  De  nA^ 
^^  mmhus  rehus  prindpes  ccnfuitanSj  de  migorikm  om-^ 
*^  nes\  Uu  tameHj  ui  ea  quoque,  quorum  apud  f^ 
V  tern  arbitrmm  efi^  apud  prindpes  p&traBemur^*^ 
And  I  Aink  it  af^arent,  that  the  lame  form  of  go- 
ternment  continued  in  England  during  the  nrigntf 
9f  all  the  ktngf  treatid  of  in  thistvork  1  fome  deai" 

traces 
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traces  of  it  remainiflg  till  jnucb  ktcr  times.    But^BOOK  Uf^ 
as  the  feudal  fyfteai  was  more  favorable  to  the  ^  '     ''^  ' ' 
ariftocrasiiCal  thaa  to  the  popular  power^  the  lefet 
fpMe  bjr  degrees  ufurped  much  of  the  authority 
that  belonged  to  the  greater;    and  even  ia  the 
general  aflemblies  the  nobles  were  fo  predominant, 
9A  to  leave  the  people  little  power^  till  the  relaxa-. 
v^  of  that  fyftem,  the  encreafe  of  wealth  among     , 
the  commons,   and    other  changes  in  the  poli- 
tical ftate  of  the  kingdom,  which  it  would  take 
iifv    too    much    time  to  enumerate   here,    gave 
more  regt^arity  and  a  better  balance  to  the  whole 
legiflature. 

We  are  told  by  the,  Book  of  Ely,  that^  in  Bxl- J{.^«f  2^-  ^ 
ward  the  Confeflbr's  reign^  the  brother,  of  an  ab*  c.  xl! 
hot,  though  nobly  born,  could  not  be  reckoned  Gales  Hift. 
among  the  nobility  of  the  kingdom,  becaufe  he  voU-^pr^s. 
bad  not  an  eftate  of  forty  hides  of  lands.  ^^  ^oniam 
^^  iUe  juadragiiUa  bidarum  dominium  minime  obtineret^ 
^*  inter  proeercs  tunc  numerari  non  potuit :''  and 
dterefore  he  was  refiifed  by  a  lady,  whom  he 
fought  in  marriage,  till  his  eftate  was  encreafed  to 
that  nu^nitude  by  grants  of  land  from  his  brother. 
This  paflagie  is  remarkable,  becaufe  it  (hews  that 
a  certain  portion^  and  that  a  very  large  one,  of 
landed  property  in  dominio  was  a  neceffary  qualiiS- 
cation,  under  the  Anglo-Saxon  government,  to 
admit  any  perfon  to  the  rank  and  degree  of  nobikiy^ 
Whether  this  continued  under  the  Normans  IJ&Eid 
no  proof;  but  it  muft  be  obferved,  that  no  argu^ 
ment  can  be  juftly  drawn  from  hence,  that,  to  be 
qualified  for  a  place  in  the  Saxon  great  council,  or 
witenagimot^  it  was  requifite  to  be  lord  of  forty 
Kides  of  land.  Nothing  like  it  is  faid  here,  nor 
does  fuch  a  notion  agree  with  any  accounts  that 
are  given  us  of  that  afiecnbly  in  the  wmings  or  ce- 

cords 
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BOOK  II.  cords  of  thofc  times.    But  if  the  Uffer  fertate  wai 
^       -         compofcd  of  none  but  the  procereSy  as  there  is  reafon 
to  believe,  this  pafiage  will  be  a  proc^,  that,  with- 
out fuch  an  eftate  or  lordlhip,  no  perfon  could  fit 

ibere. 

P.  234.   For  the  property  of  the  commons  was  fo 

unequal  to  that  of  the  nohks,  and  the  feudal  obli* 
gatiens  of  the  inferior  landholders  to  the  lords  they 
held  under  created  fuch  a  dependance  of  the  former 
en  the  latter^  that^  although  in  the  ideasind  fcheme 
of  the  government  a  popular  power  was  mixed 
with  the  regal  and  arijiocratical^  yety  in  reality^ 
the  fcale  of  the  people  was  not  weighty  enough 
to  make  a  proper  count erpoife  to  either  of  the 
other. 

All  this  muft  be  very  evident  to  any  perfon  who 
reads  the  hiftory  of  this  kingdom,  or  looks  into  its 
laws.  But  another  reaibn  may  be  added,  to  account 
for  what  appears  in  many  rolls  of  parliament,  long 
after  the  period  contained  in  this  work,  that  the- 
commons  declined  to  give  their  opinion  or  advice 
to  the  crown,  in  certain  matters  of  ftate,  and  fub- 
mitted  their  judgement  thereupon  to  the  king  and 
his  council,  or  to  them  and  the  lords.  While  the 
reprefentatives  of  cities,  towns,  and  boroughs,  were 
chofcn  only  out  of  perfons  refiding  therein,  they 
were,  for  the  moft  part,  people  of  low  degree  and 
condition,  whofe  education  and  way  of  life  ren- 
dered them  very  unfit  to  judge  of  arduous  queftions 
concerning  foreign  affairs,  and  treaties  with  foreign 
ftatcs.  Accordingly  we  find,  that,  in  the  feventh 
of  King'  Richard  the  Second,  the  commons  being 
much  preft  to  give  their  opinbns  on  a  treaty  of 
peace  with  France,  htfore  the  conckfion  thereof  ^  de- 
clared, they  knew  not  what  to  fay ;  -becaufe  in  the  ar- 

tides 
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tkks  Wire  contained  m^  >erm  tf  t'he  cml  latJo-  wiicbB  O  O  K  II. 

fi;eyt  wukrjiooj  not ;  and  ia  the  feventeenth  of  the  *       x. '^ 

fame  kii\g,  ihey  pleaded  want  of  capacity  to  give 
their  judgcmeat  or  advice  on  the  articles   of  a 
peace,  in  which  were  contaiaed  the  law-terms  of 
bomi^g0  lig^f  fouveraintey  et  refforty  for  which  they 
referred  themfelves  to  what  the  lords^  knigbtSy  and 
judges,  had  before  agreed  upon.  Here  we  fee  that  the 
kmgkts  of  Jhires  were  not  fuppofed  to  be  under  the 
fame  incapacity  as  the  reft  o(  the  commons.     It 
was  therefore  an  alteration  very  beneficial  to  the 
importance  of  the  commons  in  parliament,  when 
gentlemen,  of  liberal  education   were  admitted  to 
ferve  for  cities,  towns,  and  boroughs.     The  feyi- 
val  of  learning  in  the  fifteenth  ceptury,  and  diffU- 
fion '  of  it  among  the  gentry   during    the   next 
hundred  years,  contributed  alfo  to  S\\  the  houfe  of 
commons  with  able  and  knowing  men,  who  had 
no  need  to  have  recoOrfc  to  the  other  houfe  of  par- 
liament, or  to  the  king's  council,  for  the  esiplain* 
tog  of  terms  of  law,  or  the  articles  of  a  treaty  with 
any  ^^reign  pow^r.    But  it  will  be  proper  to  ob- 
fcr^^e,  that  even  in  the  carlieft  times,  fo  tar  back  as 
we  have  any  rolls  of  the  parliament,  all  the  com- 
mons appear  to  have  given  their  advice  with  great 
freedom  in  matters  concerning  ihe  internal  govern* 
mait  and  order  of  the  kingdom.     What  they  de- 
clined 10  adviie  in,   upon  fome  occaGons>  were    ^ 
queilions  chat  related  to  the  making  of  peace  or 
war  \  as,  for  inftance,  in  the  twenty-firft  and  twenty-  s<jc  tU  Ro1T« 
eighth  years  of  King  Edward   the   Third;   ahd^^^of'^  y«a" 
fixth,  feventh,  and  feventeenth,  of  Richard  the  Se- 
cond.   In  one  of  ihefe,  namely,  the  feventh  of 
iBLichard  the  Second,  they  were  told  by  the  chan- 
cellor, *'  that  he  wa3  to  (hew  them  certain  articles, 
*«  wbirdn^  aitbougb  the  king  bimfelf  mgbt  well  con-^ 
*«  ^^,  y</,  for  good  mlh  h  wqtdi  not,  ^itbout 
,    Vol.  ill.  Gg  '' tbeir 
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BOOKn.^^  tbtir  knau?Udf;e  and  confmt!^     To   this    tbey^        J 
*'      ^*     '  anfwered,    not   imprudently,  that  it  befeemed   not         ^ 
thtm  t0  intermeddk  with  their  council  tbireifh  and  re- 
/erred  it  to  the  king  and  council.     Certainly  there        < 
was  a  great  difference  between  exercifing  the  pro- 
per parliamentary  power  of  judging  of  the  articles 
of  a  peace  concluded,  and  of  calling  the  minifters 
to  account  if  they  had  advifed  the  king  ill  in  the 
exercile  of  his  prerogative,  or  authorifing  them  to 
conclude  particular  articles  by  a  previous  advice. 
But  in  all   thefe   inftances  it  is  remarkable,    how 
great  a  regard  was  (hewn  by  thefe  kings  to  their 
parliaments^  even  in  points  which  belonged  to  the 
royal  prerogative  !  Such  a  conduA  in  fuch  a  prince 
as  Edward  the  Third,  crowned  with  vidtory  and 
with  glory  above  all  other  monarchs,  is  an  evident 
indication,  that  to  govern  ky  parliaments  has  been 
the  policy  of  this  kingdom  under  the  wifeft  and  belt 
kings,  from  the  earlicft  times. 
Sec  Hume's.       A  late  author  has  cited   Sir  Robert   Cotton's 
.  S,^^^"^"  Abridgement  of  the  Records  in.  the  Tower,  to  fhew 
voi/ii.  note,    that  the  commons,  in  thofe  times,  were  much  below 
the  rank  of  legijlators.     He  fays,  •«  the  king  told 
^  the  commons,  that  they  were  only  petitioners, 
"  that  is,  they  bad  not  any  proper  legijlative  authority.**^ 
But  I  will  give  the  whole  paflfage  as  it  ftands  in  the 
book  itfelf,  that  the  reader  may  judge  on  what  au- 
Sec  Cotton's   thority  this  conftruAion  is  founded.     The  words 
Abridgcmcm^  ^r^.  thefe  :  "  The  duke  of  York,  and  earl  of  Nor- 
h!  tllc  T*owcr, "  thumberland,  and  others  of  the  blood  of  the  arch- 
p.  59* ,         **  bilhop  of  Canterbury,  pray  the  king,  that  the 
I  Hen.  rv.     41  f^^^^  archbifliop  might  have  his  recovery  againit 
**  Roger  Walden,   for  fundry   waftes    and    fpoils 
"  done  by  the  faid  Roger  in  the  archbifhoprick   . 
<<  aforefaid,     whereto     the     king    granted,    atul 
'*  thanked  them  for  their  motion.     The  commons 
**  uii  the  3otb  of  -November  pray,  that,  fara/much 

.     ^^  as 
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*  as  tbty  nxire  not  made  privy  to  the  judgement  afere^  B  O  O  K  ir. 

•*  faid^  no  record  he  made  to  charge  or  to  make  them 

•*  farlies  thereuntd  j   whcreupoif  the  aifchbifliop  dt 

^'  Canterbury,  by  the  king's  commandment,  an- 

^  fwered,  that  the  caoinEions  were  V»/y  petitioners^ 

**  and  tbat  all  judgements  appertain  to  the^  king  4ind 

^^  to  the  lords:    unlefS  it  were  in  Jtatutes^  grants^ 

^  fubJidieSy  and^fucb  iike^  the  Which  the  king  would* 

^  from  that  time  caiufe'  to  be  obfefved."    Ir  is  evi-* 

dent,  that  the  Ugijlatite power  of  the  commons^  inftead 

of  being  denied j^s  Gxprckly  conjirmed  by  this  anfwer. 

They  are  truly  ?told,  that  ihe  power  of  judicature 

appertains  not  to  them,  but  to  the  ^king  and  the 

lords ;    and  this  was  the  queftion  to  which  their  - 

prayer  related :  but  \n  Jintutesthty  were  to  judge, 

as  well  as  iti  grants,  fubfidies,  &c.     Certainly  their 

being  petitioners  waano  argurrtefit  of  their  not  being 

legijlators :  fince  the  courfc  tifsproccedlDgs  then  was,' 

that  their  petiHons,  if  affcnted  to  by  the  lords  and 

the    kin^,    fhould    be  turned    into  ftatutes\  a$ 

all  the  old  records  of  parliament  unqueftionably 

fhew. 

P.  235.  The  es^ecutidn  'of  alt  laws  was  enttujiedta 
the  kings  and  none  could' be  made ^  repealed^  or  aU' 
teredy  "Without  his  ajfent. 

This  has  been  always  the  royal  prerbgative  in 
this  kingdom :  but  the  difpen/ir^  with  laws  began 
no  earlier  than  the  reign  of  Henry  the  Third,  by 
an  inferdon  of  the  claufe  of  noH.obJiante  into  grants 
and  patents,  after  the  example  of  the  papal  power. 
ISi^atthew  Paris  calls  this  detejiabilis  adjeStio  \  and 
what  the  king's  judges  at  that  time  thought  of  it 
appears  from  this  paffage  in  the  fame  contemporary 
hittorian.  "  Qyod  cum'  comperiflct  quidan(i  vir 
•*  difcretus,  tunc  juptciarius^  Rogerus  cte  Tharke- 
Gga  ^*by. 
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BOOK  II.  "  by,  Jib  alto  dgccM  fufpma  de  praedifl:*  adjec** 
^'  ^  ^  «  tionis  appofitipne,  Hcu  heu,  hos  vit  qyid  dies 
**  expcdavimus  ?  Ecu  jam  civilis  curia  exen^h 
**  ecclefiafiica  coinqtfinatur^  et  a  fulpbureo  fonte  in- 
V.  Ptrliara.  «  ioxicatur.**  The  parliament  likewife  complained, 
Hiit  vol-  i.  ^^^^  ^^^  f  i«rf *  tf  »i  hngdorn  fuffered  infinitely  by  reafin 
**'^*  cftbeclaufe  of  non  obftantc,  Wi&/Vi&  weakened  and 

ifurvated  all  oaths,  ancient  cuftoms^  written  hws^ 
grants i  JiattaeSj  and  privileges.  When  King  Richard 
the  Second  faid  (as  he  is  charged  to  have  done  ia 
one  of  the  articles  exhibited  againft  him  in  parlia- 
ment), that  bis  laws  were  in  his  mouth,  or  in  bis 
breaji^  and  that  he  him/elf  alone  could  make  and  change 
(be  laws  of  bis  kingdom  i  he  totally  departed  from  all 
the  notions  of  the  ancient  conftitution,  and  by  aft- 
ing  upon  fuch  principles,  infufed  into  him  by 
foreigners,  he  diflblved  the  bonds  of  allegiance,  and 
depofed  himfelf 

During  the  violence  of  the  civil  wars  between 

the  two  hoqfes  of  York  and  Lancafter,  and  the  fre- 

Guent  revolutions  that  happened  in  the  government^ 

die  whole  frame  of  the  conftitution  was  Ihaken  and 

injured :  but  how  ftrongly  the  fundamental  notions 

of  liberty  were  dill  prevalent  in  the  breads  of  honeft 

and  kno\ying  men,  appears  from  the  admirable 

treatife  of  Fortefcue  on  abfolute  and  limited  monar- 

cjhy^    He,  who  had  been  raifed  to  the  higheft  offices 

of  the  law  under  Henry  the  Sixth,  was  not  afraid 

XO  affirm  under  Edward  the  Fourth,  with  the  fame 

freedoni  as  in  another  part  of  bis  writings  he  had 

fpoken  to  his  royal  pupil,  the  fon  of  Henry  the 

Sec  Fortefcue  Sixth,  that  "  r^x  datur  propter  regnum^  et  non  reg- 

^d  Hmked    •'  »H^  proptiT  regcm.    fFherefore  all  that  be  doth 

monychy,      «*  oHght  to  be  referred  to  his  ht^dom.    For  though 

i.  viii.  u  ^  gfiate  be  the  high0  ^ate  temporal  upon  earth, 

J*  jwf  ^  is  an  office  in  the  which  he  mincer eib  in  his 

•*  realm 
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**  realm  defence  and  juftice.    And  iher^cre  he  w^^BOOK  ll. 

*'  faj  of  bimfelf  as  the  pope  faith  of  himfeif  and  ef^'  '  '  •  '  "^ 

**  the  cburcbj  in  that  he  writeth  fcrvus  fcrvorum 

"  Dei.**    This  author  alfo  founds  the  original  of 

our  government  on  a  number  of  people  incorpora^ 

ting  and  uniting  tbemfehes  into  a  realm  under  one  head^ 

cr  king ;  fays,  '*  they  ordained  the  fame  realm  to  be 

**  ruled  by  fuch  laws  as  they  would  all  affent  to  ;*' 

which  ht  affirms  to  be  the  only  political  government, 

^nd  ahfolute  monarchy  to  be  mere  tyranny.    Such  were 

the  notions  of  our  anceftofs,  in  the  reign  of  Edward 

the   Fourth.  -  Nor    does   Brafton,    or  Glanville, 

fpcak  a  difFerent  language.     But,  on  the  other  hand, 

they  had  no  idea  of  degrading  our  kings  into  mere 

doges  of  Venice^  divefted  of  all  royal  power.     And 

fome  of  our  over-zealoils  whigs  would  do  well  to 

confider,  that,  by  thus  lowering  the  monarchical 

part  of  our  government,  they  would  as  much  de*- 

WQy  the  fymmetry  and  ftrength  of  the  whole,  a^ 

thofe  who  feck  to  raife  it  higher  than  the  juft  pro- 

protions  of  a  mixed  and  limited  monarchy  will  ad*^ 

mit.     Even  allowing,  what  I  think  can  never  be 

allowed,  that  a  republick  in  itfelf  is  a  better  form 

of  government  for  a  great  and  opulent  country, 

than  a  mixed  and  limited  monarchy  \  it  does  not 

follow  froiti  thence  (as  thefe  gentlemen  fecm   to 

believe),  that  by  bringing  the  latter  nearer  to  thb 

former  they  fhall   make  the  latter  more  perfefl?. 

For  the  perfeftion  of  it  confifts  in  the  eqiial  poife 

of  the  three  conftituent  parts.     Whether  that  poife 

be  deftroycd  by  throwing  too  much  weight  on  the 

fide  of  the  king,  or  of  the  nobility^  or  of  the  peo 

ple,  the  mifchief  is  the  fame. 

P.  237.  ^he  wealth  of  the  crown^  in  the  times 
of  which  1  write f  was  a  great  fufport  of  its 
power* 

G  g  3  Orderic^s 
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l^QOKIL     Ordcricus    V kalis,    a    Coti temporary  \hiftoria»  [ 

'  fays,  that,  out  of  the  fettled  revenues;  of  England*  I 

one  thoufand  and  fixty  pounds  of  fterling  money*  I 

thirty  ftvillings  and  three  farthings,  were  reported  ^ 

to  be  paid  every  day  to  William  the  Firft,  befidcs 
the  gifts,  fines,  or  amercements,   and  many  other  J 

articles,    which     continually    increafed    the    royal  I 

^'^dikich*?   treafure.     **  Ipfi  vero  regi  {m  fertur)  mille  et  fenca-  \ 

•P»*         ^  •  c«  ginta  libra  fteriUnfis   moneta^  Jolidifiue  triginla  i 

**  #/  tres  oboU^  ex  juftis  reJditibus  Anglic ^  perjinguhs 
**  dies  redduntur^  epcceptis  muneribus  regiis,  et  rea- 
•*  tmm  redemptionibuSf  atiifque  multiplicibus  negoctis  i 

.    *'  qua  regis  ararium  quotidie  adaugent.**     It  is  ob-  j 

fcrvable,  that  the  hiftorian  docs  not  give  us  this  ac- 
count upon  his  own  knowledge,  but  upon  report  ^ 
(ut  fertur).     Yet  one  would  fuppofe,  that  his  in- 
formation was  very  particular^  as  he  mentions  even 
the  farthings.     And  the  way  in  which  he  counts, 
viz,  one  thoufand  and  fixty  pounds  and  thirty  ihi!-  | 
Jings,  inftead  of  one  thoufapd  and  fixty-one  pounds          ^ 
j:en  IhiUings,  is  ftill  ufed  in  the  Exchequer.    Yet  the           j 
fum  is  fo  great  as  juftly  to  occafion  a  doubt :  for,  the 
pounds  here  mentioned  being  pounds  in,  iveigbt,          < 
which  contained  in  them  as  much  filver  ^s  three  ©f 
pur  prcfent  pounds  fterling ;   and  th^  fhillings  not 
being  coins  of  that  denomination,   bgt  fignifying          * 
the  twentieth  part  of  a  pound  weight  of  filver,  which  i 
makes  one  of  them  equivalent  to  three  of^ur  {hil- 
lings; this  receipt  amounts  to  three  thoufand  one          \ 
hundred  and  eighty-four  pounds  ten   (hillings  of          j 
our  money,  not  reckoning  the  farthings.     Multi-          i 
ply  this  by  ^6^^,  the  produce  will  be  1,075,985  of 
annual  income ;  which,  being  alfo  multiplied  by  five 
(the  loweft  computation  of  the  value  of  filver  in  thofe 
4ays  beyond  the  prefen;),  the  fum  produced  by  it  will 
he  5,369,925,  exclvfiye.of  all  the  cafual  profits  of 
the  ciown,  which  in  thofe  days  were  wtry  hjgh. 

Though 
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^  Though  William  Rufus  was  very  lavilh  in  his  BO  OK  11. 
gifts  and  crxpcnces,  it  does    not    appear   that  hc^      v    ■  ^ 
alienated  any  part  of  th^  anc.ienc  inheritance  of  the 
crown.     For  no  rclumption  was  mace.of  his  grants 
by  his  fucccffor,  nor  any  compUint  of  the  crown's 
being  deprived  of  its  patrimony  ;  but,  on  the  con- 
trary, that  prince's   opulence  is  noted    by  all  the 
contemporary  hiftorians.     A  modern  hiftorian  af*OanHp.44- 
firms  indeed,  that  William  Rufus,  about  the  lat- 
ter end  of  his  reign,  refumed  his  own  grants ;  but  no 
proof  of  this  is  tojnd  in  the  contemporary  writers. 
William  of   iVlalmlbury   Jays,  that,  when  he  hadL-nrp^^. 
fpent  all  the  treafurcs  of  his  father,  he  made  up  his  *     *  ^^' 
lofles  by  rapines.    Itaque^  quum  defecijfet  quod  daret^ 
inops  ei  exbauftusy  ad  rapinjs  convertit  animum*  Upon 
the  whole,  there  appears  no  good  reafon  to  believe, 
that  the  eftate  of  the  crown  was  much  diniinilhed 
before  the  reign. of  King  Stephen,  all  whofe  grants, 
excepting  thofe  he  had  made  tp  the  church,  were 
refumed  by  Henry  the  Second,.    It  appears  from  a 
letter  to  the  pope  from  the  EngliQi  parliament,  in  v.  M.  Paris 
the  reign  of  Henry  the.  Third,  that  the  dear  re-^*^-A»gij*» 
venue  of  the  kingdom  was  then  btrlow  fixty  thou-jo.  fu^ann^ 
fand  marks  per  ann.     The  words  are  thefe  :    "  Ita-  »a45'  «^*iit,  1. 
".  lici  percipientes  in  AngWSif^xaginta  millia  marea* 
**  runtf  et  co  amplius  annuatim  (aliis  pcrcepcioni- 
*•  bus  diverfis  exceptis)  plus  emolumenti  meri  reddi- 
"  tus  de  regno  report  ant,  quam  ipfe  rex^  qui  eft  tutor 
^^  eccleftit^  et  regnt  gubernacula   moderator. ^^     Thep.  65S.  fcft. 
hiftorian  fays,  in  another  place,  *V  Et  inventa  elt  5o« 
"  fumma   reddituum  epmm   annuatim  fcxaginta 
'^  milUa  marcarum ;  ad  quam  fummam  non  attingit 
*•  redditus  annuus  totiusregni  Angli^f.'*    But  in  both 
thefe  pUces  is  meant,  laot  the  king*s  private  patri- 
mony, or  landed  eftate,  but  the  public  revenue  of 
the  kingdom,  which  is  often  diftinguiihed  from  the 
other  in  our  ancient  records* 

Gg4  In 
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BOOK  11.     In  a  manufcript  trcatifc  of  Giraldus  Cambrenfis,  J 

^T'^^^'jj""^  jD^  injlitutione  regis,  it  is  faid,  that  the  annual  jjf/r<7/  1 

Lihrar.juiiu$  fevcnucs  amounted,  in  the  time  of  Edward  the  | 

B,  m.  Confeffor,  to  juft  the  fame  fum4  "  Anglic  reg* 
•*  num  Anglorum  tempore,  et  pCQuhimi  Edwardi 
^*  Weftmonaftcricnfis  diebus,  annul fifcdes  reddUus^ 
**  ftcut  Rotulo  IVintomenfi  reperiuntUTj  ad  fe^caginta 
*'  miUia  marcarum  fummam  impkhanf/'  By  the 
*  ^nuar^j/  revenues  I  underftand  the  ancient  ior 
heritance  of  the  crown :  for  Bradon  fays,  **  E& 
L.iL'c.  5.  €(  res  quafi  facra  r^j  j^^?/i>,  quae  dari  non  poteft, 
f  *  nee  vendi,  nee  ad  alium  transferri  a  principe  vel  a 
*^  rege  regnante."  But  little  regard  is  due  tO  this 
evidence  of  Giraldus :  for  immediately  afterward) 
he  fays,  that  iti  Henry  the  Second^  time,  by  the 
continual  grants  made  to  fpldiers,  both  iram  tha( 
prince  and  from  Stephen,  and  by  the  wars  between 
them,  and  afterwards  with.  France,  tbefe  fifcal  re- 
Venues  were  brought  down  to  twelve  tbauf and  marks  z 
but  he  forgets  that  all  the  grants  made  by  Stephen^ 
or  Matilda,  except  thofe  to  the  ciei^y,  were  re- 
fumed  by  Henry  the  Second  %i  the  beginnit^  of 
his  reign ;  and  no  other  author  has  fatd,  that  this 
prince,  for  the  maintenance  of  his  wars  againft 
France,  fvcr  alienated  any  part  of  the  patrinpony  of 
the  crown*  V         •      •  ^ 

Ibid.  //  is  therefore  evident j  that  a  vajjt  Jbare.  cf 
the  lands'  of  England  was  pojjifed  hy  H^nry  tbt 
Second,  which  was  a  conftant  fupfort  to  the  royal 
dignity  y  independent  rf  all  taxes  or  impofitim  on 
his  fubjeSSj  and  ijohicb  was  conftdered  as  a  fatted 
and  inalienable  patrim&ny^  tra^mitted  to  bim 
from  bis  anceftorsj  the  ancient  kings  of  England  i 

In  one  of  thearticles  exhibited  in  parliament  s^nft 
King  Richard  the  Second,  it  is  faid,  <*  chat  whereas 

''■    - ^    '".  ■■•  '         ■  '  '  ^*the 
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«  the  king  of  England,  by  the  revenue  of  bis  jfa^.BOOK  Ii; 

•*  dom  and  the  pairimotr^  belonging  to  bis  crown^  is         -     .  *' 

•^  able  to  Jive   honorably   (honnetttnent)^  without 

**  the  opprcflSon  of  his  people,  as  long  as  the  king* 

•^  dom  is  not  burdened  witb  tbe  cl^irge  of  wars  j  yet 

^*  the  faid  king,  in  a  manner  for  his  whole  time, 

**  during  the  truces  between  the  kingdom  of  Eng- 

*'  land    and   its  adverfaries^    bath  not  only  given 

f<  away  a  great,  yea^  indeed  the  greateft  part  of  bis 

^*  faid  patrimony^  and  this  to  unworthy  perfons^  hut 

"  alfobath  further  impofed  on  bis  fubjeSsfo  many  hur^    . 

^'  dens  of  monies  granted,  as  it  were  every  year  of  his 

^*  rdgn,  that  thereby  he  hath  extreamly,  and  too 

f  *  exceffively,  opprefied  his  people,  to  the  impove- 

^^  riCbment  of  his  kingdom,  not  converting  the  fums 

f  ^  /o  levied  to  the  ^vantage  and  profit  of  the  realm  of 

f^  England,   but   prodigally    fquandering  it  away 

f '  for  the  oftentation  of  his  name,  and  in  poAip 

f '  and  vain-glory^  wbilft  great  fums  of  money  are 

^  owing  in  his  kingdom  for  the  viiluals  of  bis  boufep 

•*  bold,  and  other  things  bought,  though  he  hath  - 

f*  abounded  with  riches  and  treafures  more  thaa 

**  any  of  his  progenitors*'' 

In  this  remarkable  article  is  very  ckarly  fet  forth 
the  whole  policy  of  our  anceftors,  with  regard  to 
the  different  provifions  they  made  for  the  crown. 
}cs  fupport  in  time  of  peace  was  the  patrimony  .i^e* 
tor^ing  to  it  and  the  revenue  of  the  kingdom.  But  in 
^ar  they  fuppofed  it  neceffary,  that  the  extraordi* 
naiy  charges  Ihould  be  fupplied  hy  grants  from  par* 
liament.  The  burthening  the  people  with  fuch 
girants,  or  other  impofitions,  in  time  of  peace ;  the 
lii^%»plying  them  to  vain-glory,  while  the  charges 
pf  the  houfehold  were  unpaid ;  and  the  giving 
|iway  ^c  ancient  patrimony,  intended  for  the  main* 
teaaitce  of  thqfe  charges  and  of  the  honor  and  dig* 
,5  ^ity 
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B  O  O  K  II.  nity  of  the  crown  ;  arc  confidered  by  them  as  of- 

*  fences  againft  the  duty  of  a  king. 

Chief  juftice       There  is  alfo  a  paffage,  in  the  treatife  of  Lord 

Forufcuc.  Fortefcuc  on  abfolute  and  limited  monarchy,  which 
is  very  pertinent  to  this  fubjcft.  For  the  greater 
cafe  of  the  reader,  I  fliall  give  it  in  modern  Eogiiih 
and  fpcUing.  "  The  king,  our  fovereign  Lord, 
♦*  had,  at  times,  fince  he  reigned  over  us,  provifioa 
**  in  lordfhips,  lands,  tenements,  and  rents,  near 
•*  the  value  of  the  fifth  part  of  bis  realm^  exclufive 
<*  of  the  fojfejfions  of  the  church  %  by  which  prmifion^ 
^^  if  it  had  conftanthf  abided  in  his  bands^  be  bad  been 
"  more  mighty  in  good  revenues  than  either  of  thefaid 
**  two  kings  (viz.  the  Soldan  of  Egypt  and  the 
'*  king  of  France),  or  any  king  that  now  reigns  in 
**  Chriflendom.  But  this  was  not  poffible :  for  to 
*'  fome  tart  thereof  the  heirs  of  them  that  fometime 
^«  owned  it  are  reJiored\  fome  by  reafon  of  entails ; 
*^  fome  by  reafon  of  other  titles^  which  the  king 
'*  has  con/tdered,  and  thought  them  good  and  reafon- 
'*  able.  And  fome  part  of  the  fame  provifton  his 
*'  good  grace  has  given  to  fuch  as  have  ferved  bim 
"  J^  fiS^^lfy^  ^^^^»  tit  their  renown  will  be  eternal^ 
**  fo  it  befitted  the  king^s  magnificence  to  make  their  re- 
**  wards  everlafting  to  their  heirs  \  for  bis  honor 
«'  and  their  perpetual  memory.  And  alfo  the  king 
•*  has  given  part  of  the  faid  provifion  to  bis  mofi 
**  honorable  brethren^  who  not  only  have  ferved  bim 
«•  in  the  manner  aforefaidy  but  are  fo  near  in  blood  to 
^^  his  highnefs,  that  it  befitted  not  bis  magnificence  to 
"  have  done  otberwife^ 

From  hence  it  appears,  that  in  the  reign  of 
Edward  the  Fourth,  when  this  treatifc  was  writ- 
ten, the  wealth  arifing  to  the  crown  from  its  Unded 
eftate  and  cafual  profits,  exclufive  of  fubfldies  and 
grants  by  parliament,  was  fometimes  equal  to  one 

fifth 
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0bi^f  tbt  ky-propmy  of,  tb^ kingdom ;  but  that  many  BO  O  K IL 

of  thefc  profits  were  only  temporary,  and  could  not,  ^       »  .     > 

from  the  nature  of  them,  be  retained  by  the  king.       >  ^ 

On  this  I  would  obferve,  that,  in  fome  periods  of 

the  reign  of  Edward  the  Fourth,  the  eftateof  the 

crown  muft  have  been  greatly  increafcd  by   the 

forfeitufes  of  the  Lancaftrian  nobles,  and. by  the 

^fcheats  that  mod  have  fallen  into  the  hands.of  the 

kmg  upon  the  extinftion .  of  heirs  male  in  many 

noble  famitiejs  of  his  own  party,  during  the  bloocjy 

jCivil  wars,  with  which  the  re^lm  was  then  infeftcd. 

Of  the  forfeitures  a  great  part*  before  the  writing 

of  this  treatife,  had  been  granted  away  by  the  king 

to  thofe  of  his  own  adherents  who  had  done  him 

good  fervice.     And  we  lee  that  Fortefcue  thought 

fuch  grants  not  illegal  or  improper.     But  of  that 

^reat  lawyer's  opinion  and  advice,  on  the  fubjcft  of 

the  royal  revenue,  I  (hall  have  occafion  to  fay  more 

in  a  fubfequent  note.    I  will  only  .add  here,  that  in 

another  chapter  he  fays,  "  //  was  undoubted  that  a  viiL 

/*  tbe  king.had  afufficient  provifion  for  bis  ordinary 

**  charges.'* 

p.  230.    ^befe  inquifinons^   or-  verdi^Sy  were  firft 
.    metoodifed  in  tbe  country ^  and  aftenkards  fent  up 

to  tbe  kingU . Exchequer. 
.  In  the  archives  of  tbe  church  of  Exeter  are  con- 
tained the  returns  for  the  counties  of  Wilts,  Dor* 
fct,  Somerfet,  Devon,  and  Cornwall,  compiled 
from  the  original  .verdifts  given-in,by  the  juries  to 
the  commiffioners  appointed  for  the  making  of  that 
furvey.  i.  have,  been  favored  with  the  fight  of 
fome  very  curious  obfervations  made  on  thefe  ntin* 
jiofcripts,  and  <m  the  leOer  and  greater  Domefday- 
bodcs,  by  the  learned  and  ingenious  Dr.  Milles» 
dean  of  Exeter,  which,  when  publilhed,  will 
give  more  light  and  inftrudtion  on  this,  fubjeft, 

than 
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BO  Oft  ir,  ih«n  the  tvotU  has  ytt  received  from  «ny  other 

'"'— "^^ '  writer. 

The  bo<>k  of  Et3r»  from  which  I  htve  taken  the 
account  of  the  manner  in  which  the  tnquificions  wer^ 
made,  eonfiils  of  two  parts^  the  firft  containing  the 
pofleffibns  of  the  church  of  Ely  extra<5ted  from  the 
wiginal  verdids,  which  verdidts  for  fifteeii  out  of 
the  feventeen  hundreds  of  Cambridgeihire  are  con« 
uined  in  the  fecond  part. 

P.  24 J.    ^he  greater  efcheats  were  let   at  farm^ 
or    cwnmttted   t9    the    cufiody    of   ferfons    ap^ 
'    pointed  by  the  kin^^  to  iSubom  tbey  accounted  for 
the  profits. 
Hill,  of  the       Mr,  Madox  fays,  cf  thefc  efcheats,  that,  «*  after 
Excheq.c.x.  t€  ihey  had  been  long  tefted  m  the  crown,  /% 
^  were  hardly  to  be  Mftiftguified  from  the  king^s  anr 
^»  dent  demefne**    But  in  this  there  leems  to  be 
fome  inaccuracy.    For  it  muft  alwayi  have  bcea 
'  tzij  to  diftinguifti  cfcheated  bafonies  and  eftaltea 
held  by  knight-fervice,  from  the  kiRg^  ancient  de- 
mefne;  becaufe  all  tenants  in  that  demefne  held  by 
V.  Batmiam,  focage.     And  Mr.  Madox  himfelf  fays,  in  another 
LL  ci.  p.  II.  pjjf  t  of  his  works,  that  a  manor,  which  was  part  ef 
the  ancient  and  origiftal  inheritance  of  the  crown^  could 
not  be  called  an  honor^  becaufe  //  never  was  a  ha-* 
tdf^^  or  in  tbefei^  if  an  earl  or  baron.     This  muft 
therfcfore  have  prevented  any  confufion  in  the  ac- 
counts of  the  ancient  demefne  lands,  and  of  any  honors 
tor  baronies' efcheated  to  the  crown.    But  it  was  ne* 
Mflkry  to  diftinguifli  between  honors  or  baroniei 
held  originally  dF  the  crown,  and  thofe  devolved 
t0f  it  by  cfcheat;  becaufe;  in  the  latter  cafe,  the 
t^fiants,  who  before  had  held  of  the  baron,  be- 
<^u^  the  tenants  of  the  king,  nonjkut  de  coronay  but 
(b  the  fame  manner  as  they  had  anfwered  for  their 
(enrices  to  the  baron.    Which  diftin&ioninay  have 

been 


been  loft  when  tb^y  had  beep  long  efcbeated^  andl.  boqk^  is. 
retained  by  the  king,  before  the  efcheairy  Vas>-'*=»^'==''~^ 
fprmed^  but/ 1  chiivk^  npt  afterwards* 

P.  247.   And  therefore  when  writers  yjpr,  that  $be 
lands  of  the  crown  wer^  inalienably  if  mufi  be 
underftood  only  of  tbofi  in  ancient  demefne,^  mo( 
.  oftbefe  incidental  or  cafual  polMions. 

This  difference  is  well  attended  to  and  exprejflfed  v.  Rot.  Pari, 
by  the  commons,  in  their  petition  to  Kipg  Henry  ^  ^«"- ^v. 
the  Fourth  for  a  refumption  of  grants  in  the  fi.xth"*  '^ 
year  of  his  reisn.     "  Forafmuch  as  the  crown  of 
**  the  realm  of  England  h^;^  fufFered  great  difpa* 
«*  ragement  and  diminution  (ejl  grantement  embk^ 
•'  m^ee  et  aneantijfee)  by  great  and  exceffive  grafjts, 
^\  made  to  diverfe   perfons  ^s   well  fpiritu^l  as, 
«*  temporal,  of  lands,  tenements,  fee-farm^,  fran- 
•^  chifes,   liberties,    wd  other    pofleffions;   be  it 
^«  enacted  in.  this  prefent  parliament,  for  the  profit 
*'  of  the  king  and  of  the  realm,  and  for  the  fup- 
*'  port  of  the  commons,  that  all  caftles,  manors, 
«*  lordfhips,  lands,  tenements,  h^Sy  and  advowr, 
"  fons,  fee-farms,   annuities,  franchifcs^  liberties^ 
*'  and  cuftoms,  wbi(b  were  members  and  parcels  of 
*^  the  ancient  inheritance  of  the  crown  in  the  fortieth 
•*  year  of  the  reign  of  King  Edward  gratid-father 
*^  of  our  Lord  the  prefent  King,  and  from  that 
^^  time,  whether  given  for  life  or  for  a  term  of. 
*^  years,  in  fee-Gmplc  or  in  fee-tail,  or  conditionjilly, 
**  or  to  the  fpiritual  lords  for  themfelvcs  ^nd  their 
<•  fucceflfors,   except  mardfhips^  marriages^   a^d  ef* 
^  cheats^  9nd  what  has  been.  ^Signed  to  thp  qu^fp, 
V  in  dower,  Oiould  be  entirely  refumed,  recovered. 
^<  and  feized  into  the  hands  of  oxxji  |^ord  the  king,, 
^  and  rejoined  to  the  crown^  to  remain  perpetmlh  «»^ 
*^  nexed  to  it^  without  being  ever  fqr  //&^  futur,^^  ^ 
^^  aty  means  or  dcvife  wbas/oevfr^  /^P^^^?4frM  if^ 

'  *^  faving 


4^2  NOTES  ON  THE  LIFE 

BOOK  II.  «<  favtng  the  grants  made  at,  or  after,  the  term 
'  "  bcforcmentiotied,  of  any  parcels  of  the  faid  an- . 

"  cient  inheritance  of  the  cfown,  Ify  fpecial  cbart^t^ 
**  confirmed  by  the  authority  ofparHamentJ* 

Here  the  diftinclion  between  the  ancient  inheri- 
tance of  the  crown,  and  efcheats  or  cafual  proSts, 
is  evidently  marked  out :  and  as  for  the  confirma- 
tion given  to  grants  out  of  the  ancient  ittberitahce 
made  in  or  before  the  fortieth  of  Edward  the 
Third j  it  was  ncceflary,  for  the  avoiding  of  the  in- 
convenience and  injuftice  that  mud  always  attend 
the  looking  back  too  far  in  afts  of  refumption.  Ne- 
verthelefs  the  defire  of  giving  eafe  to  the  people 
induced  the  p^irliament  to  advife,  that  during  the 
continuance  of  heavy  wars,  or  at  times  when  the 
crown  was  greatly  oppreffed  with  debts,  all  fuch 
cafual  profits  might  remain  in  the  hands  of  the 
v^<>r.Ord.  fcjng'  for  his  own  ufe  and  benefit.  Thus,  in  the 
J.  ^  '  fifth  year  of  Edward  the  Second,  an  ordinance  waa 
made,  that,  to  pay  the  debts  of  the  king^  and  raifc 
up  bisjiatey  and  maintain  it  more  honorably^  no  grant 
of  land,  or  rent,  or  franchife,  or  efcbeat^  or  of* 
V.  Rot.  Pari,  wardfiip  Or  marriage  J  or  of  bailiwick,  Ihould  be. 
1 R.  XL  lu  48.  jj,  J  jg  ^c^  ////  bis  ft  ate  Jhould  be  raifed  up^  &c,  A  nd 
thus,  in  the  firft  year  of  Richard  the  Second,  the 
commons  prayed  for  an  enquiry  into  the  grants  of 
caftles,  towns,  lands,  tenements,  bailiwicks,  ward^ 
fbipSy  marriages  J  efcbeatSj  and  reUefs^  made  by  Eld- 
ward  the  Third,  to  fee  whether  they  had  beca 
worthily  or  unworthily  beftowed ;  that  where  they 
had  been  properly  given,  they  might  be  confirmed; 
but  where  the  king  had  been  deteived,  they 
might  be  refumed,  and  not  granted  again  to  thtf 
feme  perfons,  or  any  others,  till  bis  debts  were  paid^ 
and  a  better  provifion  made  for  the  princes  bis  fons. 
V.  Rot.  Pari  In  the  fifth  of  the  fame  king,  the  commons  again 
^7^^  ^  '  petitioned,  that  no  grant  (hould  be  made  of  any 
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land,  rent,  mztritgej  or  my  .kind  cf  efcbeaty  toinyBOOK  lU- 
perfon  what  foe  ver,  ////  the  kingjhmld,  be  out  of^debti^^       *       ' 
and  out  offusb  charges  of  war  as  lay  t^on  him  at  that 
time. 

But  the   king  only   promifing,   that  he  would, 
make  no  new  grants  without  the  confent  of  the  lords 
and  others  of  his  council^  they  renewed  their  peti- 
tion the  next  year,  that  all  kinds  ofwardfbifs^  rnar^ 
xiageSy  reliefs^  ef cheats^  forfeitures^ ;  and  all  other  pro-  v.  Rot.  Pai 
fits,  ndght  be  kept  for  the  king^s  wars  and  the  defence^  R-  IL  n*  4a. 
of  his  kingdom^  in  fupport  and  aid  of  his  poor  com'- 
mons^  and  hot  otherwifc  bcftowed.     To  which  he 
alio  returned  no  Other  anfwer^  than  that  he  was 
Vifilling  and  defirous  to  proceed  in  this  matter  by 
the  advice  of  the  lords  of  bis  kingdom,  as  it  Jbouli 
feem  to  him  moft  conducive  to  his  honor  and  prcfit. 
Yet  in  his  ninth  year  he  confented  to  the  defire  of  v«  Rat.raxL 
his  parliament,  that  all  his  revenues  fbould  be  laid  up  ^  ^'  ^^  *•  ^ 
for  oni  whole  year,  without  any  diminution  thereof  by 
gift  or  grout.    And  in  his  eleventh  year  the  com- 
mons prayed,  that  all  forfeitures  lately  incurred 
of  lordfhips,  lands,  &c.  and  all  efcheats  and  other 
profits,  which  had  fallen,  or  (hould  fall,  into  the 
Lands  of  the   king,   by   any   means  whatfoever^ 
might  remain  in  them  during  the  wars,  to  difcbarge 
bis  debts,  and  in  aid  ^f  the  maintenance  of  bis  ft  at Cf 
and  alfo  for  the  eafe  and  relief  ef  the  poor  commons  of 
bis  realm :  which  he  granted  with  jfome  reftridtiohs. 
So  likewife,  in  the  eleventh  of  King  Henry  the  V.  Rot.  PaiL 
Fourth,  the  commons  prayed,   that  no  grant  bCn!*!!"*^' 
made  of  any  hereditaments  or  other  profits  of  the 
crown,  except  offices  and  bailiwicks,  till  all  the 
debts  then  due  from  the  king  to  bis  fubjeSs  fbould  be 
entirely  dif charged,   and  with  enough  remaining  in 
the  hands  of  the  king  and  bis  royal  fuceeffbrs  for  the 
reafcnable  fupport  and  maintenance  of  bis  boufeboldi 
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BOOK  IL  dh^M^ir^  Md  ^ardrote:  which  tbe  king  zSktiitd  to 
- '  >-     with  fome  reiervation$. 

Ic  would  bf  tedious  to  give  more  itiftances  of 
the  fatDe  nature;  but  I  will  add^that,  when  any 
feignory  had  been  annexed  to  the  crown  by  a£t  of 
papUament,   the   parliament   confidered  the  lands, 
belonging  thcreunio  as  being  equally  inalienable, 
with  (h^  ancient  inheritance  of  the  crown:  and^ 
no  doubt,  with  good  reafon.     It  muft  alfo  be 
noted,  that  on  the  ancient  demeines  of  the  crown 
were  bui}t  many  royal  caftles  and  fbrtrei&s  held 
by  knight-fervice  or  caftle^guard,   M(rhich,   when, 
alienated  by  our  kings,   were  very  pr(^rly  and 
juftly  refumed;   as  we  find  to  have  been  done^ 
with   the  advice  and  confent  of  parliament,  by 
*     Henry  the  Second.     But,  if  all  efcbeais^  farftitures^ 
£md  other  cafual  prqfitSy  had  be^  likewife  deemed 
inalienable,  tbe  crown,  perpetually  receivings  and 
rendering  nothing  back,  would  fobn  have  drawn 
to  itielf,  by  means  of  theie  incidents,  all  the  land^ 
SeeFoTtefcue  and   wealth  of  the   kingdom.     Neverthelel's,  in 
«uStt    thetreatife  of  Lord  Chief  Juftice  Forti?f?ue,  cited 
monarchy,      before  in  thefe  notes.  King  Edward  the  Fourth  19 
advifed,   that,   in   order  to  aniwer  extraordinarjs 
and  fudden  charges,  for  which  he  could  not  have 
the  ri^ady  aflUlance  of  his  parliament,  a^perpetual 
Ibid.  c.  xi;     provifion  fliould  be  tnade,  by  a  general  r^Omptioa 
c.'  %^  ^'^*  ^^  ^11  ^1^  ^^^  ^^  ^d  granted  away  (except  ^ofe 
^vea  to  his  brothers,  and  feme  others  who  KM 
fignally  ferved  him) ;  which  reiumption  ihould  be 
authoriied  by  aft  of  parliament,  and  at  the  fame  time 
a  ^reat  fubfidy  fliould  be  granted  to  the  king  for  the 
rewarding  in  mpney  thofe  grantees,  who,  by  the  c^ 
nio^  of  a  council  to  be  eftabliihed  for  th^t  pQipofe^ 
Ihoutd  be  found  Co  haw  deferved  it.    All  the  lands 
thus  n^deeoied  he  piopofed  to  annex  for  ever  to  tbe 
crowa,  fo  as  not  to  be  alienated  without  confent 

of 
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o(  parliament:  tofupport  which  advice  he  gives  Bo  OK  tl. 
many  weighty  arguments,  fuch  as  the  mifchieft  ^  ^  ^ 
t?hat  muft  cnfue  to  a  realm  from  the  poverty  of  ac.r. 
king,  which  he  moft  judicioufly  fets  forth  ;  and 
the  evils  that  would  follow  his  relieving  his  necef- 
jfty  by  impoverifliing  and  opprefling  the  commons^ 
He  liiccwife  difplays  very  wifely  the  great  peril  toc.  iii.  W*  xi 
the  ftate,  if  any  nobleman  has  more  to  ipend  than 
the  king  j  for  which  reafon  he  intimates,  that  the 
king,  in  difpofing  of  his  noble  wards  in  marriage, 
fhould  prudently  take  care,  that  too  great  additions  c.  t.  p.  75, 
might  not  be  made  to  their  wealth;  and  that  he7^- 
flsould  increafe  his  own  by  the  cafualties  of  efcheats 
and  forfeitures,  and  aMb  by  purchafing  land  from 
fiich  of  his  nobles  as  were  deliroas  to  fell,  which  ' 
none  could  do  without  his  licence.  On  all  this.  I 
would  obferve,  that  every  good  purpofe,  propofed 
by  this  able  lawyer  and  wife  ftatefman,  is  much 
better  anfwcred  by  our  prefent  method  of  provid- 
ing for  the  maintenance  of  the  honor  and  dignity 
of  the  crown,  in  fettling  on  the  king,  for  his  life, 
a  clear  annuity^  of  fuch  value  as  may  be  fufii- 
cient  for  all  charges  both  ordinary  and  extraordinary, 
except  thofe  which,  from  the  nature  of  them, 
ought,  in  good  policy,  to  be  referved  for  the  con- 
federation of  parliament.  Thus  no  danger  to  the 
ftate  can  be  likely  to  arife  from  tie  poverty  of  the 
king  \  nor,  on  the  other  fide,  from  the  balance  of 
power  Ixsing  hurt  by  too  great  a  weight  of  landed 
property  in  the  fcale  of  the  crown,  a  danger  to 
which  it  does  not  feem  that  our  anceftors  were 
fufficiently  attentive.  And  the  alterations  of  our 
law  with  regard  to  the  power  of  alienating  lands, 
with  other  changes  that  have  happened  in  the  ftate 
^f  our  nobility  fince  Fortefcue  wrote,  have  taken 
away  that  apprchenfion  be  fo  juftly  conceived  of 
any  fubjeds  being^tnade^  by  the  greatnefs  of  their 
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BOOK  II.  cftatcs,  as  powerful  as  their  fovcreign*  .  The  dangeir 
^■'~*^— ^  now  appears  to  lie  the  other  way,  namely,  that  the 
poverty  of  fome  of  our  nobles  may,  at  certain  times, 
make  them  too  dependent  on  the  king;  which, 
while  baronies  were  territorial,  could  not  poffibly 
happen,  as  there  was  always,  under  that  conftitu- 
tion  of  the  peerage,  a  fufEcient  eftate  annexed  to 
every  honor^  for  the  maintenance  of  the  baron,  ac- 
cording to  his  rank,  without  his  having  recourfc  to 
the  bounty  of  the  crown. 

P.  248,  249*    But  the  bigbeji  payments  of  this  »«a- 

ture  which  I  meet  with  in  the  rolls^  till  after  the 

thirty-firft  year  of  Henry  the  "Thirds  were  made 

to   that  king,  by  John  earl  of  Lincoln^  and  by 

Simon  de  Montfort  \    the  former  of  thefe  having 

given  three  thoufand  marks^  to  have  the  marriage 

'of  Richard  de  Clare,  for  the  benefit  of  Matilda^ 

his  eldejl  daughter  •,  and  the  latter  ten  thoufand^  to 

have  the  cujlody  of  the  lands  and  heir  of  Gilbert  de 

Unfranville  until  the  heir's  full  age,  with  the  heir's 

marriage,  and  withadvowfons  of  churches,  knights 

fees,  and  other  pertinencies  and  ef cheats. 

One  ftill  greater  payment,  being  the  double  of 

the  higheft  abovementioned,  had  efcaped  my  ot>- 

fervation  in  another  part  of  Mr.  Madox's  Hiftory 

of  the  Exchequer,  p.  32  2.  He  fhews,  from  the  greac 

roll    of  the  fecond   of  Henry  the    Third,    that 

Geoffry  de  Mandcville  gave  twenty  thoufand  marks, 

that  he  might  have   to   wife   Ifabel    countefs   of 

Glocefter,  with  all  her  lands  and  knights-fees ;   a 

moft  enormous  fum,  confidering  the  value  of  lilver 

in  thofe  days ! 

P.  254.  I  find  no  account  df  what  was  taken  by  Henry 
the  Second  for  another  feudal  due,  viz.  on  the  mak^ 
.,  •  ing  his  eldeji  fon  a  kmght. 

^        ::/  .    .        Mr. 
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Mr.  Selden  takes  notice,  in  his  Book  on  TitksBOOK  II. 
of  Honor^  that  with  refpcd  to  our  kings  this  aid>^ — ^T""^ 
continued  arbitrary  till  the  ftatutc  of  the  twenty- cap.  v!"fca. 
fifth  of  Edward  III,   which  put  the  king  in  the37« 
like   condition  with   ordinary    lords,    who,    by   a 
former  ftatute  of  the  third  of  Edward  I,  had  been 
reftrained  froni  taking  more  on  this  account  than 
twenty    fhillings   from   every   tenant   of  a   whole     ' 
knight*s-fee,  and  the  fame  from  every  one  who 
held  lands  in  focage  of  the  yearly  value  of  twenty 
pounds,  and  fo  pro  rata ;   but  that  none  of  it  Ihould 
be  levied  until  the  fon  were  of  the  age  of  fifteen 
years,  which  is  called  by  Brittonj  Cagt  fur  ordre  d(^ 
chivakr  prendre . 

P.  257.  And  both  thefe  laws  feem  to  refer  to  a 
preceding  ftatute^  now  kji^  iy  which  the  feudal 
policy  of  the  Normans  bad  been  efiablifhed  in 
England. 

The  words  of  reference,  in  one  of  thefe  ftatutes, 
namely,  the  fifty- fifth,  are  as  follows;  **  Prout 
**  Jiatutum  eft  eis,  et  illis  a  nobis  datum  et  concejfum 
•*  jure  bareditario  in  perpetuum  per  commune  conji- 
**  Ham  totius  regni  noftri  pr^diSi  •,'*  and  in  the 
other  (the  fifty-eighth),  ^^  Jicut  illius  Jiatuimus  per 
**  commune  conjilium  totius  regni  noftri  pradiSli^  et 
•*  illis  dedimus  et  toncejjimus  infeodojure  h^reditarioJ^ 
Sir  H.  Spclman,  fpeakingof  the  latter  of  thefe  laws, 
fays,  "  here  the  word  ftatuimus  fhewech,  that  it 
•*  was  the  Conqueror's  inftitution  ;  and  concej/smus 
*^  in  feodo  jufe  hareditario  implieth,  that  feuds 
**  were  not  hereditary  before  this  grant.^^  By  this 
grants  I  prefume,  he  does  not  mean  thisftatute^  but 
the  grant  referred  to  therein.  I  cannot  agree  with  See  Wright^ 
the  learned  author  of  the  Introdu6lion  to  the  Law  ofJ^^^^^' 
Tenures^  in  thinking  that  both  thefe  laws  refer  to 
Hhz  .     th<; 
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BOOK  n.  the  fifty-fecond  of  that  king,  which  rans  in  theie 
'       -  words :  **  Statuimus  etiam  ut  vmnes  liberi  bomnes  fof^ 

''  Jere  et  facrammto  affirment^  quod  intra  et  extra 
^  univerfum  regnum  Angtia  (quod  oUm  vocabatur 
'*  regnum  BritannU)  W'iltielmo  regi  domino  fuo 
'*  fideles  ejfe  volunt^  terras  et  bonores  illius  onmi  fide-- 
**  litate  ubique  fervare  cum  eo^  et  contra  inimicos 
"  et  alienigenas  defends eP  On  this  law  I  have 
before  made  fome  obfervations.  The  purport  of 
it  feems  to  be,  the  impofing  of  an  oath  of  con- 
federacy, or  aflbciation,  for  the  defence  of  the 
kingy  and  of  all  his  territories  and  dignities 
both  in  and  out  pf  Great  Britain.  But  it  does 
not  appear  to  give  any  thing ;  nor  is  there  the  lead 
'mention  in  it  of  the  great  alteration  made  in  the 
tenures  of  lands,  and  the  policy  of  the  realm,  by 
this  king  and  his  parliament,  in  rendering  the 
eftates  of  the  Elnglifti  hereditary  fiefs  to  all  perpetuity^ 
which  is  exprefsly  taken  notice  of  in  the  two  other 
ftatutes,  and  called  a  grant  or  conceffion.  The 
words  rf  it  are  likewife  very  different  from  thofe 
of  the  ufual  oath  offeaky.  lam  therefore  obliged 
to  differ  with  the  learned  writer  abovementioned* 
in  his  opinion,  that  this  law  introduced  into  Eng- 
land the  Norman  feudal  tenures,  and  is  referred  to 
in  the  fifty-fifth  and  fifty-eighth  laws  before  re'- 
cited;  nor  can  I  agree  with  him,  that  the  Rbofi 
homines  mentioned  in  thofe  laws  were  no  others  but 
the  tenants  in  chief  of  the  king. 

Ibid.  Whether  tUs  differ erue  arofe  from  any  other 
Jlatute^  fnade  by  fVilliam  the  Firji  after  the  twei 
abovementioned^  <nr  from  arftarrow  and  unfavorable 
confirudion  thereof  by  a  fubfequent  uf age ^  I  cannot 

There  is  much  obfcurity  io  this  matter:    but 
by  the  Inquifnio  Gkeldi^  which  is  found  among 

the 
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the  Exeter  mahufcripts  mentioned  in  a  former  note  BO  OK  IL 
on  Domefday-book,  and  no  where  clfc  in  the  kingr  *  '  ><  ' 
dom  (being  an  account  of  the  money  levied  for 
danegelt  in  the  five  weftern  counties  at  the  time 
when  the  furvey  was  made  by  William  the  Con-r 
queror),  it  appears,  that,  among  the  demefne  lands 
exempted  from  that  tax  were  the  lands  of  all  the 
fervientes  regis^  under  which  defer iption  are  con* 
tained,  not  only  thofe  who  held  of  him  bf 
knights-fervice,  but  frapofttu  camerarii^  bojiiarii^ 
marefcalUj  cocij  focarii^  carpenSarii,  venatoresj  far* 
farii. 

In  four  of  the  weftern  counties  the  exempted  de- 
piefne  amounted   to  one  third ;  and  in  the  fifth,  ' 

viz.    Somerfetihire,  to  one  fourth  of  the  whole 
land. 

.  JP.  259.  However  this  may  have  heen^  it  is  declared 
tnoft  explicitly  J  by  King  Edward  the  Firft,  in  bis 
conftrmMtion  of  the  charters j  that  the  aids^  fret 
gifts^  and  other  impqfitions^  irregularly  taken  or 
levied  by  him  or  his  minifterSy  before  that  time^  for 
bis  wars  or  other  neceffitiesy  JhouU  not  be  drawn 
into  precedent  becaufe  they  might  be  found  recorded, 
on  the  rolls :  and  he  therein  grants  to  the  nobility 
$nd  commonality  of  the  reakn^  thaty  for  the  future^ 
he  would  not y  for  any  neceffity  whatfoevery  take  any 
fucb  aids  or  impojitions^  without  the  common  ajfent 
of  the  whole  kingdom^  and  to  the  common  benefit 
thereof:  with  a  referve  of  the  ancient  aids  and  imr 
pojliions  dui  by  cuj^om. 

Nothing  can   be  more  exprefs  than  this  de* 
<:laration.     Neverthelefs,  in  the  fifty-firft  of  Ed-  sce  Cotton't 
ward  the  Third,  upoft  the  parliament's  renewing  ^^^%<^™«^/ 

L    •         \  '        *      A     1  •  .L    X    •      ^-         X  ,^  of  the  Records 

their  claim  to  the  k*ng,  that  tn  ttme  to  come  /i>^  in  the  Tbwcr, 
prelates^   earls^  barom^  commons^  citizens^  and  bur-  p- « s*- 
gefjes  of  bis  realms  4/  England  may  tfot  henceforth  be  5»  ^w- 1^?- 

H  h  3  (barged. 
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BOOK  ILcbargedy  molejied^  nor  grieve  to   make  any  common 
'  aidy  or  fujiain  any  charge j  unlefs  ii  be  by  common  af- 

fent  of  the  ptclateSj  dukcs^  lords,  and  barons^  and 
'^iber  people  of  the  commons  of  his  realm  of  Englandy 
and  that  in  full  parliament  •,  his  anlWer  was,  "  that 
^*  he  is  noc  at  all  willing  to  do  it,  without  great  ne- 
**  cejjity^  and  for  the  defence  of  the  realm,  and  where 
*'  be  may  do  it  with  reafonJ"^  Thefe  favings,  the 
laft  efpeciaiiy,  let  the  whole  loofe.  On  this  I  would 
oblerve,  that,  although  it  was  dangerous  to  allow 
any  latitude  of  this  nature  in  the  raifmg  of  money 
without  confent  of  parliament,  yet  there  was  alio 
a  danger,  which  might  attend  the  reftraint  in  cafes 
of  real  and  urgent  neceffity,  or  even  where  advan-* 
tages  of  importance  might  be  loft  by  waiting  till  the 
time  when  the  parliament  fiiould  be  fitting,  and 
the  fupply  could  be  granted  there  in  the  ufual  forms. 
This  feems  to^have  been  one  caufe  of  the  too  fre- 
quent violations  of  this  great  and  acknowledgdd 
yight  of  parliament,  as  well  as  a  fpecious  pretence 
for  them  on  many  occafions ;  efpecially  under  the 
^'udors,  and  the  two  firft  kings  of  the  Stewart  fa- 
mily :  but  the  difficulty  has  been  obviated  by  the 
expedient  recurred  to  in  latter  times,  of  making 
provifjons  for  fuch  contingences  by  votes  of  credit  in 
time  of  war,  and  even,  on  fomc  occafions,  in  times 
of  peace,  when  there  appears  to  be  caufe  for  appre- 
hending danger,  or  much  inconvenience  to  the 
publick,  from  tying  the  government  up  by  the 
ufual  reftriftions.  But  great  care  ought  to  be  taken, 
that  this  trull,  which  the  parliament  repofes  in  the 
govefnment,  fhould  ht  limited  as  ^o  the  fum,  and 
given  under  the  obligation  of  hting.fubJe^^ioaC" 
iount.  Nor  ought  fuch  votcjs  to  be 'ever  paft  in  time 
ef  peaccy  without  a  mod  apparent  reafon,  upon 
fome  clear  profpeft  of  great  benefit  from  enabling 
the  government  to  make  fubfidiary  treaties  with 
^  .     ..  foreign 
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foreign  powers  during  the  recefs  of  parliament,  pr  BOOK  II. 
other  liich  weighty  motive. .    Under  thefe  cautions,  ^''      "      ■[ 
the  ufe  p£  votes  of  credit  and  confidence  is  a  means  of 
delivering  that  great  fecurity  of  our  property  and 
freedom,  the  angient  claim  of  opr  parliaments  that 
no  ai^s  or  taxes  Jloould  he  ^evied  mtkout  their  ajfent^ 
from  thofe  objeiSlions  of  inconvenience  and  danger 
to  the  ftate,  which  many  writers  on  the  fide  of  ab-Sce  Barclay 
folqte  monarchy  h^ve  formerly  brought  againll  it  ^"^  others. 
with  fome  fhew  of  reafon. 

I  cannot  better  end  this  note  on  this  very,  im- 
portant fubjedt,  than  by  tranfcribing  fome  paflages 
from  that  excellent  treatife  of  Lord  Chief  Juftice 
Fortefcue  or\^  abfolute  and  limited  monarchy, 
which,  pext  to  the  laws  recited  in  the  Bill  of 
Rights,  is  one  of  the  nobleft  monuments  we  have 
of  the  liberties  enjoyed  by  our  anceftors.  In  his 
third  chapter  he  fays,  that,  "  on  account  of  the 
*^  great  wars  which  the  Englifh  made  in  France,  the 
*'  three  eftates  durft  not  aflemble.  And  then,  for  . 
**  that  caufe,  and  for  great  neceffity  which  the 
*'  French  king  had  of  goods  for  the  defence  of  his 
•*  kingdom,  he  took  upon  him  to  fet  tailles  and 
**  other  impofitions  upon  the  commons  without  the 
^'  ajfent  of  the  three  eftates;  but  yet  he  would  not 
**  let  any  fuch  charges,  nor  has  fet,  upon  the 
**  nobles,  for  fear  of  rebellion.  And  becaufe  the 
^^  commons,  though  they  grudged,  have  not  re- 
**  belled,  or  be  hardy  to  rebel,  the  French  kings 
**  have  yearly  fince  fet  fuch  charge  upon  them, 
^'  and  fo  augmented  the  fame  charges,  that,  the 
^'  faid  commons  be  fo.  impoverifhed,  and  deftroyed  as 
**  they  can  fcarce  live*  They  drink  water,  they 
*^  eat  apples,  with  bread  very  brown  made  of 
**  rye.  They  eat  no  flefh,  but,  very  rarely,  a  Uttic 
*'  bacon,  or  of  jbe  entrails  or  heads  of  beafts  flain 
H  h  4  "  "  for 
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B  O  O  K  n.  f«  for  the  nobles  and  merchants  of  the  land.    They 

^^  "»''     ''  "  wear  no  woollen,  but  a  poor  coat  under  their 

'^  outertnoft  garment  made  of  broad  canvafs,  and 

^'  call  it  a  frock.     Thehr  hofe  are  of  like  canvais, 

**  and  reach  not  above  thejir  knee  \  wherefore  thef 

^<  be  gartered,  and  their  thighs  bare.     Thejr  can 

^*  live  no  otherwife :    for  ibme  of  them,  that  were 

^^  wont  to  pay  to  their  lords  for  their  tenements, 

**  which  tljcy  take  by  the  year,  a  crown  of  gold, 

^*  pay  no^y  to  the   king,  over    and    above-  that 

**  crown,   five  crowns.    From    whence  they  arc 

^*  preft  by  neceffity  fo  to  watch,  labour,  and  grub 

*'  in  the  ground  for  their  fuftenance,  that  thehr  nar 

*^  ture  is  much  wafted,  and  the  Ji^ind  of  them 

^*  brought  to  nought.     They  go  crooked^  and  are 

^<  feeble,  not  able  to  fight,  or  to  defepfd  the  realm ; 

•*  nor   have  they   money  to  buy  them   weapons 

*<  witball :    but  verily  tbey  live  in  the  moft  extreme 

"  poverty  and  mifery  -,  and  yet  they  dwell  in  one  of 

*«  the  moft  fertile  realms  of  the  world  :    through 

^'  which  it  happens  that  the  French  king  has  not 

>*  men  of  his  own  realm  able  to  defend  it,  except 

**  his  nobles,  who  endure  no  fuch  hnpofitions,  and 

**  have  therefore  ftrong  bodies.     By  which  caufe 

*<  the  faid  king  is  compelled  to  make  bis  armies 

^«  and  retainers,  for  the  defence  of  his   land,  ef 

•*  firangerSy  as  Scots,  Spaniards,  Arragqnefe,  Ger- 

**  mans,  and  other  nations ;   or  clfe  all  his  enev 

'•  mies  might  over-run  him.     For  he  h^tb  no  de- 

*''  fence  of  his  own,  except  his  catties  and  fortreflcy. 

«♦  Zol  fkis  is  the  frtiit  rfiis  Jus  regale.     If  the 

-f*  realm  of  England,  which  is  an  iOand,  and  there- 

♦•  fore  may  not  eaftiy  get  fuccours  of  other  lands^  were 

•*  rtlcd  under  fueb  a  law^  and  under,  facb  a  prince^ 

«•  it  Ufould  ke  then  a  prey  to  all  other  nafion^,  that 

*»  fioould  cfnofier,  r^,  (mf  devour  it,'' 

U 
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It  will  not  be  neceffiuy  to  enter  here  into  any  BO  OK  IL 
difquifition.  Whether  the  time  wbeny  and  the  man-  ^  ^  '  "^ 
ner  h^w^  the  kings  of  France  obtained  an  abfolute 
monarchyy  called  here  Jus  regale^  with  a  power  of 
xaxii^  their  people  withut  the  ajfent  of  the  ibrte 
efiatesy  be  rightly  fixed  by  this  writer*  It  is  fuf^- 
fictent  to  obfcrve,  that  as  he  had  lived  many  years 
in  France,  where  he  took  reflige  with  the  fon  of 
King  Henry  the  Sixth,  his  pupil,  we  cannot  doubt 
the  truth  of  the  defcription  he  gives  of  the  poverty 
«nd  nrifery  of  the  propk  thene  from  fuch  arbitrary 
ioipofitions*  And  with  relation  to  thepeafants  arid 
tilkrs  of  the  foil,  much  of  it  ftiU  continutes.  He 
thus  proceeds  in  his  companion  of  the  kingdoms  6f 
England  and  France :  **  But,  blefled  be  Gt)d,  tbh 
♦^  land  is  ruled  under  a  better  law,  and  therefore  the 
**  pe&ple  thereof  be  not  in  fuch  penury^  nor  thereby 
**  hurt  in  their  perfons'i  but  they  be  wealthy^  and  have 
**  all  things  nectary  to  the  fufienance  of  naturK 
"  Wherefore  they  be  mighty y  and  able  to  rejiji  the  ad- 
*^  verfaries  of  the  realm,  and  to  bSat  other  realms  that 
^  do^  or  would  doy  them  wrong*  Lo!  this  is  the 
*'  fruit  ^  Jus  politicom  et  regale,  under  which  we 
♦*  live^  Somewhat  now  I  have  Ibcwn  you  of  die 
**  fruits  of  both  laws,  ut  exfraSibus  eormi  cognof^ 
**  catis  eos^  Let  me  now  afk,  is  not  this  a  molit 
remarkable  teftimony  of  the  freedom  of  the  Eng*' 
ii(h  government,  and  the  eafy  ftate  of  the  cqm^ 
monalty,  under  our  ancient  conftitution,  even  after 
the  great  diftui'bance  which  the  utmoft  rage  of  ci- 
vil.war  had  occafioned  in  the  kingdom?  Will  it  bd 
faidj  againft  an  evidence  fo  clear  and  exprefs,  thaif, 
lili  within  this  laft  century,  the  charters  granted 
ty  our  kings  were  of  no  real  value  or  benefit  toth^ 
people  ?  Our  liberty  has  certainly  been  confirmed; 
improved,-  and  ftrengtfaendd,  and  a  better  form 
Itos  been  given  to  it,  during  that  period  apd  part  oi 

the 
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BOOK II.  the  preceding  century;  but  it  ftands  on  the  old 
^"  ■■  w  ■  '^  foundations ;  and  a  great  portion  of  its  vigour  is 
drawn  from  that  root,  which  made  it  flouridi  in 
the  times  that  Fortefcue  here  dcfcrihes ;  a  root  fixed 
in  the  Englifli  foil,  and  carefully  cultivated,  many 
ages  before.  I  will  go  on  to  recite  fame  other  re-r 
inarkable  paffages  from  this  admirable  work, 
which  I  wifti  were  read  and  got  by  heart  by  every 
young  Englifh  gentleman,  before  he  travels  into 
France.  The  author  fays,  in  his  4.th  chapter, 
♦*  Seeing  that  our  king  reigneth  over  us  by  laws 
.<^  more  favorable  and  good  to  us,  than  be  the 
•*  laws  by  which  the  French  king  ruleth  his  pco- 
*^  pie,  it  is  reafon  we  be  to  him  more  good  and 
•^  more  profitable  than  be  the  fubjeds  of  the  Frcnck 
♦*  king  unto  him,  which  it  would  feem  that  we 
♦<  be  not,  conjidering  that  his  fubjeSs  yield  to  him 
^*  more  in  one  year y  than  we  do  to  our  fovereign  Lord 
*'  in  two  yearsy  although  they  do  it  againft  their 
«*  wills."  \         .  ' 

I  have  obferved  in  another  place  that  this  defc(9: 
of  revenue  has  been  fince  fupplied  to  the  crown  by 
the  fettlement  of  a  proper  and  ample  civil  lifi  on  our 
kings  for  the  maintenance  of  the  honor  and  dignity 
of  the  crown  •,  and  by  annual  grants  for  publick 
iervices  fo  bountifully  given,  according  to  the  exi- 
gences of  government,  that  no  abfolute  monarchy 
was  ever  fupplied  by  its  fubjedls,  in  proportion  to 
their  numbers,  with  an  equal  liberality. 

The  fame  author  goes  on  thus  i  *'  Neverthelefs, 
*^  when  it  is  confidered,  that  a  king's  office  con^ 
«*  fifts  in  two  things ;  to  defend  his  realm  againft 
♦^  its  enemies  withoot;  another,  to  defend  his 
^*  people  againft  wrong-doers  within,  which  the 
♦*  French  doth  not ;  fince  he  oppteffetb  them  tnor^ 
**  bimfelf  than  would  have  done  all  the  wrong-doers 

-. - •      :•         "?r 
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**  pf  the  realm,   though  they  had  no   king:    andsO&K  it. 

^*  fince  it  is  a  fin  to  give  no  meat,  drink,  cloath^  ^ ,     v  '^   ^_ 

*^  jng,  or  other   alms,  to  them  that   have  needj 

f*  as  (hall  be  declared  in  the  day  of  doom,  ho'-uo 

^^  much  a  greater  fin  is  it^  to  take  from  the  poof 

•^  man  his  meat,  his  drink ^  his  doathing,  and  all  thai 

^^  he  hath  need  of?   Which  verily  doth  the  French 

^*  king  to  many  thoufands  of  his  fubjeSl^ ;  as  it  is  opeii- 

^^  ly  before  declared.     Which  thing,  though  it  ht 

**  coloured  per  jus  regale,  yet  it  \s  tyranny:  where- 

*'  fore,  albeit  that  the  French  king's  revenues  be 

**  by  fuch  means  miich  greater  than  be  the  reve- 

f^  nues  which  the  king  our  fovereign  lord  hath  of 

f  us^  yet  they  be  not  righteoufly  taken,  and  the 

V  might  of  his  realm  is  ne^r  deftroyed  thereby. 
f*  By  which  confideration  I  would  not  that  the  king*i 

V  revenues  of  this  realm  were  made  great  by  any  fuch 
'*  means" 

And  in  bis  tenth  chapter  he  mentions  the  impO* 
fitions  taken  by  the  duke  of  Burgundy  upon  every 
ox,  every  flieep,  and  upon  other  things  fold,  and 
alfo  upon^  every  vejfel  of  wine,  every  barrel  l>f  beef^ 
and  other  viftuals  fold  in  his  dominions ;  "  ^hich 
*'  (fays  he)  is  no  little  revenue  to  him  yearly  \  but  yet 
5'  he  doth  it  maugre  the  people;  Kvhich  God  forbid 

V  that  the  king  our  fo^oereign  Lord  ffoduld  do  Upon  his 

V  people  J  without  their  grants  and  affents.  Never- 
^*  thelefs,  with  their  ajfents  fuch  manner  of  fubfidy^ 
\^  if  there  could  not  be  found  a  better  means  of 
**  increafing  the  king*s  revenue,  were  fiot  unredfon^ 
*^  able.  For  therein,  and  in  the  gabel  of  fait,  every 
**  manfhall  bear  an  equal  charge.  But  yet  I  would 
"  not  that  fuch  a  new  cuftom  and  charge  Were  put 
**  upon  the  people,  in  our  fovefeign  Lord*s  dayis; 
I*  with  which  his  progenitors  charged  theni  never ^  ii 
"  a  better  and  more  convenient  Way  could  bc 
*'  found/' 

laeed 
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BOOK  n.  I  need  not  obfcrve  that  fuch  taxes  have  in  Jbm 
^  '  "  degree  been  fince  laid.  But  the  chief  inference  I 
Would  draw  from  thefe  citations  is  this.  ^  If  the 
learned  judge  who  wrote  thus,  concerning  the  laws 
and  conftitutibn  of  England,  under  King. Edward 
the  Fourth,  could  hive  revived  in  the  telgn  o^ 
Charles  the  Firft,  what  opinion  would  he  have 
given  upon  the  arbitrary  impolitions  laid  by  that 
prince  oh  his  people  without  their  grants  or  ajfents  ? 
Would  b^  havt  faid,  //  was  the  indent  prerogative 
tf  the  drown  to  raife  money  in  that  nianner?  Would 
be  have  thought  it  agreeable  either  to  policy  or  to 
law  ?  Would  he  have  told  that  unhappy  prince,  as 
fome  of  his  bilhops  told  him,  that  it  was  the  duty  of 
1>is  people  to  fubmit  to  fuch  impojitions  <vithout  rej^ 
fiance ;  that  his  jus  regale  was  inherent  in  him  jure 
divinOf  ahd  uncontroulable  by  any  human  power  ? 
Or  would  he  have  fatisfied  his  confcience,  as  Dr. 
Brady  and  others  tried  to  iatisfy  the  confcienccs  of 
his  fobs  Charles  and  James,  by  p^rfuadirtg  him 
that  the  privileges,  on  which  the  commons  inflfted, 
had  been  extorted  from  King  John  by  rebellious 
barons,  and  did  not  extend  to  the  commons,  who 
in  thofe  days  were  alljlaves  ? 

Lafily  I  afk,  are  we  to  take  our  ideas  of  the 
rights  and  liberties  of  our  anccftqrs  from  the  con- 
nefted  fcries  of  their  laws,  and  from  the  writings 
of  the  greateft  and  moft  approved  lawyers,  efpc- 
cially  fuch  as  treat  of  government  and  the  conftitu- 
tion  of  England  j  or  from  irregu^ar  zOls  of  power, 
and  inconfiderate  or  corrupt  proceedings  inparlia* 
nients  or  courts  of  juftice,  under  particular  reigns, 
and  at  particular  times  ? 

3^,2^4.  *t he  religious  notions  of  the  tithes ^  arid  taws 
founded  thereupon.^  forbidding  ufury  to  all  Ckri- 
JtianSy  Ocnd  mt  diflinguifhing  between  that  ahda 

'  '  rerfonabl^ 
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fiidfoni^^U  intmfi  fp^  «?«9Cy  ^^^^  k^v  vnthcut  BOO  If  y-^ 
ft;^if:b  mtjhfr  commerce  could  wfll  be  carried  £?»,  ^  "■    --'■'^ 
nor  the  fiuUfn  exigtnces  of  thi  g^ernment^  or  of 
fiartkular  perfonsy  befuppliedi  the  Jews  were  ne^ 
c^^ry  as  money-leHders  ;  &c. 
The  Jews  underftand,  that  by  the  laws  erf"  M<rfes 
they  are  forbidden  to  lend  money  fo  one  offptber  upon 
intereft ;   but  rp^y  pr^ftife  ufury  to  any  height  in 
their  desilings  with  fpreigners,  without  offence  againft 
thai  law. 

P.  275.  Peter  of  Blots  J  at  that  time  archdeacon  of 
London^  in  a  letter  to  the  pope ^  reckons  all  the  inha^ 
hitants  of  that  city  at  no  more  than  forty  thoufand. 
On  revifing  and  confidering  this  pafTage,  I  fufpcdt 
there  is  an  error  of  the  prefs  or  the  manufcripts,  in 
all  the  copies  I  have  feen  5  and  that,  inftead  oi quadra* 
ginta  millia,  we  (hould  read  quadringenta ;  the  former 
number  of  inhabitants  bcinjg  not  in  proportion  to 
the  bignefs  of  the  city,  as  defcribed  by  the  fame 
writer,  nor  to  what  we  know,  from  the  teftimoniea 
of  many  others  in  that  age,  of  its  importance, 
dignity,  and  power,  in  the  kingdom.  If  any  au-^ 
thority  for  this  corrcftion  of  the  text  can  be  found 
in  the  manufcripts,  I  ftiould  make  no  doubt  of  pre- 
ferring it  to  the  reading  I  have  followed,  anid  put- 
ting/^«r  hundred  tboufandy  inftead  of  forty  thoufand. 

P.  276.  Tet  there  were  fomfi  of  ftone^  and  a.  hand* 
fome  architeBure^  according  to  the  tajie  of  thofe  days^ 
&c. 

The  abbot  of  P^erborougb  mentions  ^^^»^  houfe  v.  Benedift. 
(dtmum  lapideam)  of  a  rich  citizen,  in  Londjba.    It  ^^'^^  ^j.  '• 
can  therefore  hardly  be  doubtpd  that  the  houfes  of  ^^{i^y'J 
the  nobility,  built  in  that  city  or.  it^  fi^urbs,  which 
Fitftephen  fpeaks.  of  as  magoififienf,  were  likewife 
of  ftone, 

P.  282. 
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BOOK  il.  p,  282*  fFe  have  a  cbart&of  King  Henry  the  Third 

*^  -     '  in  the  Englijh  of  that  fime,  whicby  as  it  is  carious 

to  fee  bow  near  the  language  approacbed  to  tbat  of 

the  prefeHt  century^  1  bavegiven^  with  a  tranflation 

of  it  into  modern  Englifhy  in  the  Appendix  to  this 

fi    c    d   »        "oolume^  &c. 

^m^^^^'^t      -f^r-  Camden  tells  us,  that,  in  the  time  of  King 
ccmiqg  Bri-    Henry  the  Second,  he   finds  this  rime  fent  from 
tain,  p.  x^     Rome  by  Pope  Adrian,  an  Englifliman,  to  be  taught 
to  the  people : 

Ure  fadyr  in  heaven  rieh^ 
Thy  name  be  halyed  ever  lich : 
Thou  bring  us  thy  michell  blille^ 
Als  hie  in  heaven  y-doe, 
Evar  in  yearth  bcene  it  alfo : 
That  holy  bread  that  Jafteth  ay. 
Thou  fend  it  ous  this  ilke  day. 
Forgive  ous  all  that  we  have  don. 
As  we  forgivet  uch  other  mon  : 
Ne  let  ous  fall  into  no  founding, 
Ac  ftii^Id  us  fro  the  fowle  thing. 

Amen. 

But  this  learned  author  does  not  fay  on  what  autho- 
rity he  fuppofes  that  thefe  verfcs  were  as  ancient  as 
the  time  of  pope  Adrian.  They  fecm  to  me  much 
more  modern,  and  nearer  to  the  prefent  Englifli,  than 
the  charter  of  Henry  the  Third,  which  I  have 
given  as  a  fpecimcn  of  the  language  in  his  time* 

p.  283.  Indeed  tbofty  who  in  that  age  were  beji  quali- 
fied to  be  authors 9  all  wrote  in  Latin* 
V.  J,  Wandi      Among  thefe  arc  fomc  poets,  of  whom  by  far  thd 
fiSc!z7;."^oft  eminent  ^asjofcph  of  Exeter,  called  Jofephus 
Ifcanust     In  his  youth,  he  wrote  only  fome  epigrams 
and  lovc-vcrfes,  none  of  which  arc  prefervcd :  but 
in  his  riper  age  his  genius  took  much  higher  fiightsi 
2  above 
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above  the  pitch  of  any  contemporary  poets.  For  BOOK  IL 
he  wrote  two  epic  poems  in  Latin  heroic  verfe :  the'"  '  »"""^ 
firft  on  the  fubjedt  of  the  Trojan  war,  in  five  books^ 
which  he  dedicated  to  Thomas  Baldwin  archbifliop 
of  Canterbury,  and  of  which  Leiand  and  Camden 
have  given  us  fome  fpecimens,  that  feem  indeed 
much  more  elegant,  and  nearer  the  fpirit  of  true 
Latin  poetry,  than  any  other  compofitions  of  our 
countrymen  in  thofe  times.  I  will  tranfcribe  a  few 
lines,  to  give  my  reader  a  tafte  of  his  llyle  and  man- 
ner. He  fays  to  the  archbifhop  his  patron,  who 
was  going  to  the  holy  war, 

**  Te  facras  aflument  acies,  divinaque  bella. 
*'  Tuncdignum  majore  tuba,  tunc  peftore  toto 
"  Nitar,  et  im'menfum  mecum  fpargere  per  orbem. 

And  afterwards, 

"  Altera  facrj& 
*^  Tendo  fila  lyra? ;  ple£tro  majore  canenda 
^'  Antiochae  me  bella  vocant :  nunc  dicere  votum  dk 
**  Chrifticolas  acies,  et  noftrae  figna  Sibylla. 
**  Quse  virtus,  quae  dona  crucis :  nee  fundit  anhela 
**  H08  mihi  Cyrrha  pedes  j  animi  fidentis  hiatum 
*'  Celfior  c  ccelo  venit  impleturus  Apollo. 
*'  Tu  quoque,  magne  pater,  noltri  fiducia  coepti 
**  Altera,  et  in  pelago  pandens  mihi  vela  fecundo> 
**  Hoc  tibi  ludit  opus :  fuccedit  ferior  astas, 
«^  Seria  fuccedunt  aures  meritura  pudicas ; 
^*  Si  tuus  in  noltros  candor  conienferit  aufus, 
**  Non  metuam  culicis  ftimulos,  fucique  fufurrum.** 

The  promife  he  makes  in  thefe  verfes,  of  another ]S^'  Lc^M  ut 
poem  on  the  fubje£l  of  the  crufade,  he  fulfilled,  and  jc^x '  Bailui*. 
jpubliihed  that  poem  after  the  death  of  Baldwin^  no« 
but  in  what  year  is  uncertain.     Leiand  only  law  a 
fragment  of  it,  in  which  the  writer  takes  occafion 
to  praife  his  native  city  Exeter, "  tarn  exquijlte  (fajfs 

^Leiand) 
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l^OOR  If.cf  Leland)  ut  facile  credas  Mupts  ipfasy  cum  pr&^ 

^ ^'      **  «•  Jluenlt  Heticone  MOy  vati  ea  xmcmtntifnefentiffimai 

<*  aifuifft^  It  mud  however  be  obferved,  that  thi^ 
tuthor  is  too  apt  to  be  laviih  of  his  praife,  and  writes 
always  rmich  more  as  a  panegyrift  than  a  critic.' 
Jdfeph  of  Exeter  lived  to  a  very  old  age,  and  made 
a  new  edition  of  his  poem  de  hello  ^rojano  in  the 
reign  of  Henry  the  Third.     The  matter  of  it  i» 
taken,  not  from  Homer,  bdt  Dares  Pbrygius,  whofe 
fabulous  hiftory  was  much  in  vogue  at  that  time. 
See  Ctmdcn's  ffom  thcnce  Mr.  Camden  has  cited  the  following 
^cmMns,       ygfgjj^  tQ  (hew  the  talent  of  this  writer  for  poetical 
defcription : 
*<  Haud  procMl  incumbens  intercurreritibus  atvis 
*^  Idseus  conidirgit  apex,f  yetus  incola  montis 
*•  Sylva  viret,  vcmat  abics  procera,  cdpreflbs 
•*  Flebilis,  intcrpres  laurus,  vaga  pinus,  oliva 
•*  Concilians,  cornus  vehatrix,  fraxinus  audax, 
^^  Stat  cpmitis  patiens  ulmus,   nunquamquc  ie« 

"  nefcens 
*•  Cantatrix  buxus ;  paulo  proclivius  arvum 
•*  Ebria  vitis  habet^  non  dedignata  latere 
•*  Cancricolam  pofcit  Phoebum,  vicinus  ariftas 
*^  Praegnantes  foecundat  agcr,  non  plura  Falernus 
•«  Vina  bibit,  non  tot  pafcit  Campania  mefles/' 

But  in  an  edition  f  have  feen  of  this  poem  printed 
at  Bafil,  with  Homer's  Iliad  and  GdyfTey,  the  firft 

Ijpe  run  thus :  '  , 

**  Haud  procul  incumbens  urbi,  mediantibus  arvis, 
.*«  M»us  cwforglf  af«Kj.&c." 

Tothcfe  fpecii90i>$  I  will  ^d  the  dt/criptittn  of 
4j;»3l:X<iwipn  fighting  agaii^  the  Trpjws* 

**  Parte  furens  alia  cognatos  impiger  hoftcs 
^  Turbabat  Tclamonc  fatus;,  frptena  corufcans 
^  "Terga 
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**  Tcrga  boum :  hafta  vim  quiercus  jaculal^ilfs  uni  BOOKII* 
*'  Unam  paffa  manum  :  fion  fcfrea  futa  fuperbgrb  ^  '-"^ 

♦*  Velavcrc  latus ;  five  has  bcllare  proterva 
'  ^*  Non  tulit  ira  moraS)  feu  lato  pcdoris  orbe 
**  Se  totum  latuifle  ratus,  fie  fasvit  inermis, 
**  Sic  prcmit  armatos  :  matvrrat  fata  cadenmnj 
*•  Terror,  ct  ignavis  mors  eft  vidiflfe  fvrentem.** 

Thcwigh  the  Latin  in  thefe  and  other  parts  of  this 
work  is  not  quite  pure  and  grammaticaf,  ytt  it  is 
more  fo  than  in  moft  other  verfes  of  that  age ;  and 
in  the  fpirit  of  poetry  and  harmony  of  numbers  it 
far  excells  the  Philippiad  of  Guillaume  le  Breton, 
a  contemporary  epic  poem. 

In  a  much  lower  ftrain,  but  v<?ith  great  vivacity  See  Cam<len*t 
and  facetious  good-humour,  did  the  jovial  bard,  ^^*^*^*' 
Walter  de  Mapes  archdeacon  of  Oxford,  who  may 
be  called  thfe  Anacreon  of  the  eleventh  century,  fing 
his  Leonine  rimes  in  praife  of  good  drinking*,  9 
ipecimen  of  which  I  will  here  tranfcribe : 

»**  Mihi  eft  propofitum  in  taberni  mori  ? 
**  Vinum  fit  appofitum  morientis  ori : 
♦*  tJt  dicant,  cum  venerint,  angelorum  chori, 
**  Deus  fit  propitius  huic  potatori*  ^ 

**  Pogulis  accenditur  animi  lucerna, 
♦*  Cor  imbutum  neftare  volat  ad  fupcrna, 
♦^  Mihi  fapit  dulcius  viniim  in  taberna, 
^*  Quam  quod  aqua  mifcuit  pr^fulis  pincema.    . 

**  Suum  cuique  proprium  dat  natura  munus  j 
*'  Ego  nunquam  potui  fcribere  jejunus : 
♦'  Me  jejunum  vinccre  poflet  puer  unus : 
♦•  Sitim  et  jejunium  odi  tanqyam  fqnus. 

"  Tales  verfus  facio  quale  vinum  bibo : 
*'  Non  poflum  fcribere  nifi  fumpto  cibo  : 
^''  Nihil  valet  penitusquod  jejunus  fcribo  ; 
^[  Nafonem  poft  calices  carmine  prseibo, 

Voi;,  IIL  I  i  ••  MiM 
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BOOK  IL        ««  Mihi  nunquam  fpiritus  prophctiae  datur, 
^.      -      "*     **  Nifi  cum  fuerit  venter  bene  fatur : 

'  •'  Cum  in  arcc  cerebri  Bacchus  dominatur, 
"  In  me  Phoebus  irruit,  ac  miranda  fatur/' 

P.  287.    But  though  much  was  Jlolen  by  this  author ^ 

hi  added  enough  of  his  owtij  to  give  him  a  conjtder- 

able  rank,  in  the  opinion  of  Sir  H.  Saville  and  Mr. 

Selden,  among  the  many  hijiorians  who  flourijhed  in 

the  eleventh  and  twelfth  centuries. 

Of  thefe  biftorians,  befides  thofe  mentioned  m 

the  text,  Gcrvafc  of  Canterbury  and  Diceto  are 

frequently  referred  to  in  the  courfe  of  this  work. 

They  are  large  in  their  account  of  church  affairs, 

and  not  ufelefs  to  a  compiler  of  the  hiftory  of  thofe 

times  in  their  accounts  of  other  matters.     Bromp- 

ton*s  chronicle  is  in  many  places  a  tranfcript  from 

Gervafe  and  Giraldus  Cambrenfis ;  but  he  has  ad- 

d^  copies  of  fome  records  and  ancient  laws,  which 

are  not  to  be  found  in  thofe  authors,  and  make  his 

work  of  fome  value. 

P.  290.  Some  of  his  letters  are  animated  with  affirit 

of  liberty^  which  would  have  done  honor  to  a  Greek 

or  Roman  republican  i  &c. 

It  may  be  worth  while  to  give  the  reader  a  fpe- 

cimen  or  this  fpiric,  from  one  of  his  letters  to  the 

bilhop  of  Worcefter,  who  was  fon  to  the  great 

earl  of  Glocefter,  often  mentioned  in  this  work. 

'    His  words  are  thefe :    "  Filium  alloquor  illuftris 

"  comitis,  qui  in  regum  catalogo  dignus  fuerat  nume- 

'*  rari^  nifi  quia  magnifica  virtutis  titulo  meruit y  «/, 

**  in  libertatis  culmine  conJtUutus^  reges  viderit  in  or- 

*^  dine  fecundo.^    The  fenfe  of  which  may  be  thus 

expreffcd  in  an  Englifh  tranflation :   "  I  fpeak  to 

*'  the  fon  of  that  illuftrious  Earl,  who  would  have 

"  been  worthy  to  be  reckoned  in  the  catalogue  of 

.        '*  kings. 
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"  kings,  if  Kis  virtue  and  magnanimity  Jiad.  notBOOK  II. 

"  raifed  him  fo  high,  that,  being  placed  at  the  bead  ^ <— ^ 

•*  of  a  free  people y  and  their  leader  in  defending  the 
^*  €aufe  of  liberty,  he  faw  kings  in  a  rank  below  his 
"  own.*"  V.  epift.  S.  T.  C.  e  cod.  Vatican,  lib.  ii. 
cpift.  g6. 

P.  299.    Hefaysy  the  boufes,  on  fucb  occajions,  'Were 

ftrewed  withflowers^  and  the  jovial  company  drank 

wine^out  of  gilded  horns,  &c. 

Agreeably  to  this  defcription,  we  are  alfo  told  by 
Fitftephen,  that  Becket,  when  he  was  chancellor, 
ordered  his  hall  to  be  ftrewed  every  day  in  the 
winter  with  frefli  ftraw  or  hay,  and  in  fummer 
with  rufties  or  green  leaves  frefh  gathered,  that  the 
multitude  of  knights,  which  the  benches  could  not 
contain,  might- (it  on  the  floor,  thus  rendered  clean 
and  gay,  without  dirtying  their  fine  garments. 
'*  Juflerat  quaquc  die  novo  ftramine  vel  fceno  in 
**  hieme,  novis  fcirpis  vel  frondibus  virentibus  in 
*^  aeftate,  fterni  hofpitium  fuum ;  ut  militum  mul- 
*^  titudinem,  quam  fcamna  capere  non  poterant, 
*'  arica  munda  et  laeta  reciperet ;  ne  veftes  eorpm 
*'  pretiofa?,  vel  pulchrae  eorum  camifiae,  ex  arese 
^^  forde  maculam  contraherent.'*  It  may  be  worth 
remarking,  that  ftill,  at  the  coronation  of  our  kings, 
Weftminfter-hall  is  ftrewed  with  herbs. 

But  even  in  Becket's  days  this  ruftic  fimpliclty 
vfzs  mixed  with  great  magnificence  in  gold  and 
fifver  plate;  for  the  author  above  cited  goes  on  to 
fay,  that,  "  vqfis  aureis  et  argenteis  domus  ejus  rent- 
**  debate*  I  will  add,  that  I  have  fcen,  in  the 
treafury  of  St.  Bertin's  church  at  St.  Omers, 
a  filver  veflfcl  of  that  age,  the  form  and  work- 
manlhip  of  which  are  as  elegant  as  any  now 
rgade. 

I  i  2  P.  303. 
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BOOK  IL  p.  303.   Bui  if  appears^  tbat^  in  the  times  of  Henry 

"^"^"'^ ^      the  Second^  the  whole  gentry  of  EnglMdj  having 

adopted  the  fafhions  of  the  Normansj  toere  as 

magnificent  in  their  drefs  as  their  fortunes  could 

bear. 

See  Camden'*      Mr.  Camdcn  fays,  that  in  this  age  the  qfe  of  filk 

-  R«°»«i««»  P-    made  by  filk-worms  was  brought  out  of  Greece 

into  Siciivv  and  thence  into  other  parts  of  Chriften- 

xlom.    He  likewife  mentbns  a  coftly  ftufiTt  called 

in  Latin  aurifrijiumy  which  was  worn  in  England 

at  this  time.    With  regard  to  the  mode  of  drefe  the 

fame  learned  antiquary  obierves,  th4t  king  Henry 

the  Second  brought  in  the  (hort  mantle,  and  was 

therefore  furnamcd   CQurt-tnanteL     Yet   by  other 

proofs  it  appears,  thaf  long  Sowing  gowns,  after 

the  falhion  of  the  Eaft,  continued  t^  be  worn  by 

the  nobility  and  gentry  in  his  timt • 
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T  O     T  H  E 

THIRD    VOLUME 

.0  F    T  H  E 

Htftoty  of  the  Life  of  King  H^nry 
the  Second* 


N*^    L  BOOK  IL 

v__^^ — ' 

jfudida  Qvitatis  LutidonU^  ?•  7^*    U^Hkins  Leges  yoi'^.^,\^ 

Anglo- Saxonies. 

ET  fi  mcrcator  tatnen  fit,  qui  ter  trans  ahum 
mare  per  facuhates  proprias  abeac,  ille  poftea 
jure  Thani  fit  dignus. 

N^    IL  Thlsrefcrtto 

vol.  iii.  p.  265. 

Madax^s  Hijlory  of  the  Exchequer y  p.  174.  ch.  vii. 
jiQtc  e. 

JOHANNES  Dei  gratia  &c,   Sciatis  nos  concef- 
filfc  omnibus  Judaeis   Anglise  et  Normanniae 
iibere  ct  hnorifice  habere  refidentiara  in  terra  noftra^ 

I  i  3  ct 
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BOOK  II.  et  omnia  ilia  de  nobis  tcnenda  quae  tenuerunt  dc 
^"  ^"  '  regc  H.  avo  patris  noftri,  et  omnia  ilia  quae  modo 
racipnabiliter  tenent,  in  terris,  feodis,  et  vadiis,  ct 
akaitis  fuis,  et  quod  habeant  omncs  libertatcs  et 
confuetudincs  fuas,  ficut  eas  habuerunt  tempore 
prasdidi  regis  H.  avi  patris  noftri,  melius  et  quic- 
tius  et  bonorabilius.  Et  fi  querela  orta  fuerit  inter 
Chriftianum  et  Judaeum,  ille  qui  alium  appellave- 
rit,  ad  qu^relam  fuam  dirationandam  habeat.  teftes, 
fcilicet  legitimum  Chriftianum  et  legitimum  Ju- 
dasum.  Et  fi  Judasus  dc  querela  fua  breve  habue- 
rit,  breve  fuum  erit  ei  teftis.  Et  fi  Chriftianus  ha- 
buerit  querelam  adverfus  Judaeum,  fit  judicata  per 
pares  Juda^i.  Et  cum  Juda^us  obierit,  non  de- 
tineatui"  corpus  fuum  fuper  terram,  fed  babeat 
hasres  fuus  pecuniam  fuam  et  debita  fua^  ita  quod 
inde  non  difturbetur,  fi  habuerit  haeredem  qui  pro 
ipfo  refpondeat,  et  reftum  faciat  de  debitis  fuis  et 
de  forisfafto  fuo.  Et  liceat  Judasis  omnia  quae  eis 
apportata  fuerint  fine  occafione  accipere  et  emere, 
exceptis;  illis  quae  de  ecclefia  funt  et  panno  fangui- 
nolento.  Et  fi  Judaeus  ab  aliquo  appellatus  fuerit 
fine  tefte,  de  illo  apellatu  erit  quietus  folo  facra- 
mentp  fuo  fgper  librum  fuum.  Et  de  appellatu 
illarum  rcrum  qua  ad  coronam  noftram  pertinent 
iimilirer  quietus  erit  folo  facramento  fuo  fuper  ro- 
tulum  fuum.  Et  fi  inter  Chriftianum  et  Judaeutn 
fuerit  difienfio  de  accommodationc  alicujus  pe- 
cuniae, Judieus  prob^bit  catallum  fuum  et  Chri- 
ftianus lucrum.  Et  liceat  Judaeo  quiete  vendere  va- 
dium fuum,  poftquam  certus  erit  eum  illud  unum 
annum  integrum  et  Unum  diem  teniiiflfe.  Et  Judasi 
non  intrabunt  in  placltum  nifi  coram  nobis,  vel 
coram  iljis  qui  turres  noftras  cuftodierint,  in  quo- 
rum ballivis  Judaci  manferint.  Et  ubicunque  Judaei 
fuerint,  liceat  ei$  ire  quocunquc  voluerint  cum  om-f 
;     .      ,.....:    .    ^      .     ,'••'••    =^'        nibui 
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nibus  catallis  eorum  ficut  res  noftras  proprias,  etBOOK  II. 

nulli  liceat  eos  retinere  ncque  hoc  eis  prohibcre.  ^^^^^ ' 

£t  prsecipimus  quod  ipli  quieti  fine  per  totaoi 
Angliam  ec  Normanniam  de  omnibus  confuetudi- 
nibus,  et  theloniis,  et  modiatione  vini^  ficut  no- 
ftrutn  proprium  catallum.  Et  mandafbus  vobis  et 
praecipimus^  quod  eos  cullodiatis^  et  defendatis,  et 
rnanuteneatis.  Et  prohibemus  nc  quis  contra  car- 
tam  iftam  de  hiis  fupradiftis  eos  in  placicum  ponat, 
fuper  forisfafturam  noftram,  ficut  carta  regis  H.  fa-^ 
tris  nojtri  rationabiliter  teftatur.  Teftibus  Gaufrido. 
filio  Petri  Comite  Effexise,  Willielmo  Marefcallo 
Comite  de  Penbroc,  Henrico  de  Bohun  Comite  de 
Hereford,  Roberto  de  Turnham,  Willelmo  Briwer, 
&c.  Datum  per  manpm  Sp  Wellenfis  ArcHidiaconi 
apud  Merleberg,  decimo  die  Aprilis,  anno  regni 
noftri  fecundo. 

Rot.  Cart.  %  Job.  n.  49.  titi^lo  Carta  Judasorum 
Anglisp. 


TSJ^    TTT  Tliisand  the 

^^       •^•*'*^  two  following 

charters  of 
Hen.  I.   and 

Cbarta    Regis    Willielmi   Conqueji.   de  legibus  boni  Hen.  11.  are 
Regis    Edwardi    Conf.  Jlabiliendis  ^    faSla     /» "^"?:^^ '°  ^" 

./>  ^  •        •  TV  •     •  A     .  vol.  111.  p.  272. 

vtt.  ante  ann.  ejus  4.  Domini  noftri  1070. 
precibus  W^illielmi  London.  Epifcopi^  qui  di£io 
anno  obiit» 

WILLIELMUS  Rex  falutat  Willielmum  Epif- 
copum,  et  Godfridum  Portegrefium,  et 
omnem  Burghware,  infra  London.  Franc,  et  Angl. 
amicabiliter.  Et  vobis  notum  facio^  quod  ego  volo 
quod  vosfitis  omni  lege  ilia  digni  qudfuiftis  Edwardi 
diebus  regis.     Et  volo  quod  otnnis  puerfit  patris  fui 

I  i  4  bares 

i 
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B  O  O  K  11.  h^is  ftfi  dUm  pair  is  \fid^.    £t  ego  nolo  pati,  quod 
^"   "w      ^  aliquis  homo  aliquam  injuriam  vc^is  ioferat.    Deus 
vod  falvet.  ^ 

N'*  IV. 

tt^ilktns  Le^es  An^to-.Saxon.  p.  ^35. 

H^NRICUS  Dei  gratia  rex  Angliae,  ArchiepiT* 
copo  Cantuariae^  et  EpiCcapis,  ct  Abbatibus^ 
€t  Comitibus,  ct  Raronibus,  et  Jufticiariis,  et  Vice- 
comitibus,  et  omnibus  fidelibus  fuis  Francis  ct 
Anglicis  totius  Anglise,  Salutem.  Sciatis  me  con- 
cefliffc  civibus  meis  Ltmdon  tenend'  Middfefex  ad 
flrmam  pro  ccc.  libr*  ad  compotum  ipfius  ct  h^re- 
dibus  fuis,  de  me  et  haeredibus  meis,  ita  quod  ipfi 
cives  ponent  vicccom*  qualem.  voluerint  de  feipfis  et 
jufticiar*  qualem  voluerint  de  feipfis  ad  cuftodiend* 
placita  coronje  meas  et  cadem  placitanda^  ct  nuHus 
alius  crit  jufticiarius  fuperipfos  homines  London^  et 
civcs  non  placiti\bunt  extra  murqs  civitatis  pro  nullo 
placito,  et  fint  quieti,  d?  efcbpt  et  de  danegildo  et  de 
murdrs^  ct  nullus  toxxxtn  facial  bdlum  f .     Et  fi  quis 

^  By;  tKf  «Wift&  tnarkt  io  ItalickB  f  underftand  that  the  benefit 
of  all  the  U^s  of  l^ing  Edward,  or  thof<^  th^y  ^oye4  in  ^^  time, 
was  con£nned  to  tlje  mpi^illrates  and  citizens  of  London,  and 
the  right  of  inheritaoce  to  their  chiidi-en,  fo  as  not  to  be.  f(  rfcitcd 
l^  any  of%ncee  qf  tli^ikhera.  They  are  ftrangeij  tranfiated  by 
T>u  Brady. 

t  This  means  exemption  from  the  Norman  trial  by  Dueh 

2^.  9«  I  have  correftrd  fome  words  of  the  tranfcript  of  this 
Charter,  a3.it  is  given  by  Wilkins  in  his  Anglo  Saxon 
(.aws,  fnom  the  v^ripij;  readings  in  his  npces ;  and  in 
foiD^  jplaces  I  have  altered  the  flops  which  he  has  put 
to  it|  or  rnfertfed  a  copulative,  in  order  to  make. a  better 
and  clearer  fenfe.    Some  paffages  fcem  ftiU  to  want  %■ 

civium 
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tiiviuii)  de  placitis  coronjp  imphcitatus  fucrit  per  fa-  BOOK  II* 
cramenttun  quod  judicatum  fuerit  in  civitate,  fe         -     "^ 
diiratioQ^t  homo  LlMdon,  ct  inira  mures  civitatis 
nuUus  hofpitetur,  neque  de  mea  familia,  neque  de 
alia,  vi  alicui  hofpitium  liberecur.     Ec  omnes  bo- 
mines  London  fmt  quieti  ct  libcri,   et  omnes   res 
^orum  per  totam  Angliam  ei  per  porcus  maris  de 
Sbclonio  et  pajfagio  et  l^agio  (lafiagio),  et  omnibus 
aliis    confuetudinibua ;    el    ecclefise    et    barones, 
ct   cives   teneant    et    habeant    bene    et    in   pace 
focnas  iuas  cum  omnibus  conruetudinibus,  ita  quod 
hofpites,  qui  in  foccis  fuis,  hofpitantur,  non  dent 
confuetudines   fuas,  nifi  illi   cujus  focca  fuerit  vel 
miniftro  fuo  quem  ibi  fibi  pofueric,     Et  homo  Lon^ 
doniarum  non  judicetur  in  mifericordia  pecunrse,* 
oifi  in  fua  Were^  fcilicet  ad  c  folid.     Dico  de  pla- 
cito  quod  ad  pecuniam  pertincat,     Et  amplius  non     * 
fit  mifkenninga  in  iuftenge,  neque  in  folkefmote,  ne- 
.  <jue  in  aliis  placitis  intra  civitatem.     Et  bujiing  fc- 
"  deat  femel  in  hebdomada>  videlicet,  die  Lunas :   et 
terras  fuas,  et  tvardemotum^  et  diebita  civibus  mcis 
habere  faciam  intra  civitatem;,  et  extra.     Et  de  ter- 
ns de  quibus  ad  me  clamaverint  reftum  eis  tenebo 
lege  civitatis.     Et  fi  quis  thelonium  vel  confuctudi-' 
nem  a  civibus .L<7»^«7»'  ceperir,  cives  London  capiant 
de  burgo,  vel  de  villa,  ubi  thelonium  vel  confue- 
tudo  capta  fuit,  quantum  homo  London  pro  theknio 
dcdit,  etxproindc  de  dampno  ceperit.     Et  omnes 
debiiores  qui  civibus  debita  dcbent,  eis  reddant, 
vel    in    London  St   difrationent  quod   non  debent. 
-Quod  fi  rcddere  noluerint,  neque  ad  difrarionan- 
dum  venire,  tunc,  cives  quibus  debita  fua  dcbent 
capiant  intra  civitatem  namia  fua,  vel  de  comitatu 
in  quo  manet  qui  debitum  debet.     Et  cives   ha- 
beant fugationes  fuas  ad  fugandum,  ficut  naelius  et 
plenius  habuerunt  antecefTores  corum  fcilicet  Ciltre^ 
f^iMidkfex^  et  Surtie.    Tcfte  Epifcopo   Win  ton*, 

Rob* 
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BOOK  II.  Rob.    fir  Richer,  ct  Hug.   Bigot,  ct  Alver'  dc 
^"^ — ^'^^  Toncis  ct  Willielmo  Albini,  et  Huberto  Regis  Ca- 
jrnerar'  et  Willielmo  de  Montfichet,  et  Hagulfo  dc 
Tani,  ct  Job*  Delet,  et  Rob.  fil.  Siwa. 
Dat.  apud  Weftm'. 

N°  V. 

Ibid.  p.  319* 

Carta  Lihertatum  Regis  Henrici  fecundi^  Londonienji- 
bus  concejfarum. 

HENRICUS  Dei  gratia  &c.  Archiepifcopis, 
Epifcopis,  Abbatibus,  Baronibus,  Jufticiis, 
Vicecomitibus,  Miniftris,  et  ompibus  fidclibus  fuis, 
Francis  et  Anglis,  Sal  u tern. 

Sciatis,  me  confirmaflfe  civibus  meis  London^ 
quod  nullus  eorum  placitet  extra  muros  civitatis 
London,  de  ullo  placito  prseter  placita  de  tenuris 
exterioribus^  exceptis  meis  monctariis,  et  miniftris 
meis. 

Concedi  etiam  eis  quietantiam  murdri  infra  urbem 
ct  portfocna  :  et  quod  nullus  facict  bellum  :  et  quod 
de  placitis  ad  coronan^  fe  polTunt  difrationare  fe- 
cundum  antiquam  confuetudinem  civitatis  :  ct  quod 
jptra  muros  nemo  capiat  hofpitium  per  vim,  vel  per 
liberationem  m^refcalli. 

Hoc  etiam  eis  conceffi  quod  omnes  cives  Lon- 
doniarum  fint  quieti  de  thelonio  et  laftagio  per  to- 
tarn  Angliam,  et  per  portum  maris  :  ct  quod  pul- 
lus  dc  materia  pccunias  judicetur,  nifi  fecundum 
legem  civitatis,  quam  habuerunt  tempore  Henrici 
avi  mei :  et  quod  in  civitate  in  nullo  placito  fit 
wjkmnga:  et  quod  hujiihgus  femel  tantum  in  heb-' 
domado  tcneatur :  et  quod  terras  fuas,  ct  tenuras, 
ct  yadinionia,  ct  debita  omnia  juftc  habeant,  qui-. 

cunque 
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cunquc  eis  debeat;  et  de  terris  fuis  et  tenuris,  qu«BOOK  IL 
infra  urbem  funt,  reftum  eis  teneatur  fccundutn  •  • ' 
legem  civitatis^  ec  de  omnibus  debitis  fuis  quse  ac- 
commodata  fuerint  apud  London,  et  de  vadimoniis 
ibidem  fastis,  placita  apud  London,  teneantur.  £c 
fi  quis  in  tota  Anglia  thelonium  vel  confuetudinem 
ab  London,  ceperit,  poftquam  ipfe  a  re6to  dcfccerit, 
vicecomes  London,  namium*  inde  apud  London* 
capiat.  Concedo  etiam  eis,  quod  habeant  fuga- 
tiones  fuas,  ubicunque  eas  babuerunt  tempore  regis 
Henrici,  avi  mci. 

Infuper  etiam  ad  emendationem  civitatis  eis  con- 
cefli,  quod  fint  quicti  de  Brud  toll,  et  de  Childwyte, 
ct  de  Aarafgive,  et  de  Scotale  ;  ita  quod  vicecomes 
meus  London,  vel  aliquis  alius  Ballivus  Scotale  non 
^aciat. 

Has  praediftas  confuetudincs  eis  concedo,  et  om- 
nes  alias  libertates  quas  habuerunt  tempore  Henrici 
regisj  avi  mei. 

Quare  volo  et  firmiter  praecipio,  quod  ipfi  et 
hseredes  eorum  h^c  prsdida  omnia  hsereditarie 
habeant  et  teneant  de  me  et  hseredibus  mcis. 
Hiis  teftibus,  Archiepifcopo  Cantuaria?,  Epifcopo 
London. 

N^    VL  Tills  is  refer- 

red  to  in 

Mado^Ts  Hiftory  of  the  Exchequer^  P«  276.  ch.  xi.  [I^j*^!^^^^ 
note  g. 

JOHANNES  Dei  gratia  &c.  Sciatis  nos  con- 
ceffifle,  et  prsefenti  carta  confirmaffe,  burgcn- 
fibus  noftris  de  Dunewichge,  quod  burgum  de 
Dunewichge  fit  liberum  burgum  noftrum ;  et  ha- 
beat  foccam,  et  faccam,  et  toll,  et  theam,  et  in- 
fangenthef  i  et  quod  ipfi  per  totam  terram  noftram 
quicti  fint  de  thelonio,  et  leftagio,  et  paffagio,  et 
'  ' .  ■        '        '      ■  \,-       •         pontagio. 
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BOOK  11.  pbnragio,  et  ftallagio,  ct  de  leue,  et  de  dancgcH, 
"  "^  et  de  ewagio,  de  wrec  ct  legan,  et  de  omnibus  aHis 
confuetudimbusj  falva  libertate  civitatis  Loa* 
donia? ;  et  qiiod  ipfi  reftam  ct  folitam  firmam  fuam 
pef  manum  fuam  rcddant  ad  fcaccarium  noftrum ; 
ct  quod  nullam  feftam  faciant  comitatuutn  vrl 
hmidrcdorum,  nifi  coram  jufticiarits  noftris ;  ct 
cum  fummoniti  ftrcrint  efle  coram  juftkiariw,  mic- 
tant  pro  fe  xir  legales  homines  de  burgo  fua,  qut 
fint  pro  CIS  omnR)us ;  et  fi  forte  amerciari  debuc- 
rint,  per  fcx  probos  homines  de  burgo  fua  ct  pep 
fex  probos  homines  extra  burgum  amcrciemur. 
Conceflimus  eti^m  eis,  quod  filios  ct  filias  ftras  pof- 
font  libcrc  ubi  volueifiHt  in  terra  noftra  marifare,  et 
viduas  fimiliter  per  confilium  amicorum  Aierum; 
ct  perquifitiones  fuas  de  terris  et  edificiis  in  vif!» 
fua  poffint  dare  aut  vendere,  aut  facere  inde  quod 
voluerint  et  quando  voluerint.  Conceffipius  etiam 
eis  Hanfam  et  Gildam  mercatoriam,  Jkut  habere 
ecf(fueverunf.  (^are  volumus  et  firmiter  prsecipi- 
mus,  quod  prsediftr  burgenfes  noftri  praraomi- 
natas  libcrtates  ct  liberas  confoetudines  habeant  et 
teneant,  libere  pacificc  ex  integre,  fine  omni  impe- 
dimento. 

T-  E,  Elyenfl  Epifcopo.     Willielmo  Marefcallo 
&c.     Data  per  manum  H.  Cantuarienfis  Archiepif- 
copi^  Cancellarii    noftri,  apud  Rupem  Aurivallis 
XXIX  die  Junii  antjo  r.  n.  primo. 
RoL  Cart,  i  Job.  p.  i.n.  164. 


This  is  refer.  .        N"*    VI f. 

red   ro  in 

vol.  iii.p.iRi  2j»^y^/^^  /xi.  Mafter  Wace  writes  thus  c^ncernag 
P 'szllV/';  '*      ihe  Fleet  of  miUam  the  Conqueror.     FoL  1 7.  b. 

E  vos  voil  mei  metre  en  letre, 
Nc  10  ne  men  voil  cntremetre : 
Quels  barones  et  quanz  chevaliers 
QuanzT  vavafors  et  quanz  foldciers 
^  Out 


N 
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Out  li  due  eB  fa  compaignie^ 
Quant  il  out  prift  tout  Ton  navie. 
Mais  io  oi  dire  a  nion  pere^ 
Bien  men  fouvient,  mais  vaflet  ere, 
Que  fept  cenz  nes,  quatre  nooins,  furcnt 
Quant  de  Saint  Valeri  s'efmurent, 
Que  nes,  que  batels,  que  efqueis, 
A  porter  armes  et  herneis. 
Et  io  ai  en  efcrit  trove, 
(Nc  fais  dire  s'eft  verit6:) 
Que  il  y  ont  trcis  mel  nes 
Qui'porterent  voiks  et  tres* 
A  tante^  nes  pout  Ion  favoir : 
Que  mult  i  pout  grant  gent  avoir. 

Speaking  ofTaillefer^  be  fays ^ 

Devant  le  due  aloit  chantant 
De  Karlemaigne,  et  de  Rollantt 
D'Olivier,  et  del  vaflals 
Qui  moururcnt  es  Roncevals. 
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This  refers  to 
vol.  iii.  p.  23i« 


ji  charter  ef  King  Henry  the  Third,  in  the  old 
Englijh  of  that  ^ime^  inforcing  the  late  Pravifions 
rfOxon* 

Rot.  Pat.  43  H.  III.  m.  15.  ^  40. 

MENRY  thurg  Codes  fukome  King  on  Engle- 
neloande   Lhoauerd    on   Yrloand   Duk  on 
land,  on  Acquicain  and  Eorl  on  Anjou.  fend 
I,  greting  to  alle  hise  holde  ilserde  and  ilewede  on 
Huntindonnfchiere  *,  thaet  witen  ge  wel,  alk  fhset 
1  wc 


494  APPENDIX   TO  THE   LIFE 

BOOK  II.  wc  willen  and  unnen^  that  urc  raedefmen  alle  other 
'  the  moare  del  of  hcom,  thaet  beoth  ichofcn  thurg  us 

and  thurg  thaet  Loandes  Folk,  on  ure  Kunericbe 
habbeth  idon^  and  fchullen  don  in  the  worthnefs  of 
Gode,    and   ure   treowthe  for  the  freme   of  the 
Loande,  thurg  the  befigte  of  than  to  foren  ifeide 
raedefmen  beo  ftedefasft  and  ileftinde  in  alle  thinge 
abutan  aende,  and  the  heaten  alle  ure  treowe  in  the 
treowthe  thet  heo  us  ogen,  that  heo  ftede-feftlichc 
healden  and  weren  to  healden  and  fo  fwerien  the 
ifetneffes  thaet  beon  makede  and  beon  to  makien 
thurg  than  to  foren  ifeide  raedefmen,  other  thurg 
the  moare  dael  of  heom  alfwo ;  alfe  hit  is  beforen 
ifeid.    And  thaet  aehcother  hclpe  thaet  for  to  done 
bitham  ilche  other  agerics  alle  men  [paucula  qtuedam 
bic  deejfe  videntur,  baec  fcilicet  aut  fimilia :  in  alle 
thinge  thaet]  ogt  for  do  done  and  foangen.     And 
noan  ne  mine  of  Loande  ne  of  egetewher  thurg  this 
befigt/e  muge  beon  ilet  other  iwerfed  on  oniewife. 
And  gif  oni  ether  onie  cumen  her  ongenes  we  wil- 
len and  heaten,  thaet  alle  ure  treowe  heom  healden 
deadlichiftan.     And  for  thaet  we  willen  thet  this 
beo  ftedefa?ft   and   leftinde;   we   fcnden  gew  this 
Writ  open  ifeigned  with  urc  Seel  to  halden  amanges 
gece  ine  Hord,     Witnefs  us  feluen  aet  Lundaen- 
thane  egtetenth  day  on  the  Monthe  of  Oftobr,  in 
the  two  and  fowertigthe  gcare  of  ure  crunninge. 
And  thir  wcs  idon  aetforen  ure  ifworen  raedefnlen, 
Bonefac,  Archebifchop  on  Kanterbur.   Waker  of 
Canrelop  Bifchop  of  Wirecheftcr,  Sim.  of  Mont- 
fort.  Eorle  of  Lejcheftre,  Rich,  of  Clare  Eorl  on 
•  Glochefter  and  on  Hartford ;  Rogor  Bigod  Eorl  of 
Northfolk  and  Marefcal  on  Engleloand,  Perres  of 
Sauueye,  Wil  on  Fort  Eorl  on  Aubem,  John  dc 
Pleffe    Eorl    on    Warwick,    Joh.    GefFerees-fune, 
Perres    of   Muntfort,   Rich,  of  Grey,    Rog.  of 

.  Mortemer, 


OF    KiiN^    JtlliJNRY    II.  495 

Mortcmcr,  lames  of  Aldithel, . and  setforen  othrcBOOK  II. 
moge.  '       ' 

AND  all  on  tho  ilchc  worden  is  ifcnd  in  to  au- 
richtc  othre  Schire  ouer  al  thare  Kunerichc  on  Eng- 
leneloande  and  ek  inter  Irelonde. 

Tie  fame  in   Modern   Englift>y   tranjlated  by  Mr. 
Somner, 

HENRTy  by  God's  help,  King  of  England, 
Lord  of  Irelandy  Duke  of  Normandy^  and  of 
Aquitain^  and  Earl  of  Anjou,  Greeting  to  all  his 
faithful  Clerks  and  Laics  of  Huntingdonjhire :  This 
know  ye  all  well,  that  we  Will  ^  and  Grant  that  *  Uhiuh. 
which  our  Counfellors  all,  or  the  mod  part  of  them 
that  be  chofen  .by  us,  and  the  f  People  (or  Com- 1  Loandcf- 
mons)  of  our  Land,  have  done,  and  (hall  do,  forS^'^^^^S' 
the  Honour  of  God,  and  of  their  Allegiance  to  us,  Peofdey  called 
for  the  X  Benefit  (or  Amendment)  of  the  Land,  by  ^^^'^^^^l^f'^^ 
the  Advice  or  Confideration  of  our  forefaid  Coun-  d".  Body's  ' 
fellors,  be  ftedfaft  and  performed  in  every  thing  Com.  mft 
for  ever.     And  we  command  all  our  Liege  Peo-^'p^g^^^ 
pie  in  the  Fealty  that  they  owe  us,  that  they  fted- 
f'aftly  hold,  and  fwear  to  hold  [or  keep]  and  to 
defend  [or  maintain]  the  Statutes  [or  Provifions] 
which  be  made,  and  (hall  be  made,  by  thofe  afore- ' 
laid  Counfellors,  or  by  the  more  part  of  them,  al- 
fo  as  it  is  beforefaid  ;  and  that  they  each  other  affift 
the  fame  to  perform,  according  to  that  fame  Oath, 
againft  all  Men,   both  for  to  do,  and  caufe  to  be 
done :    And  none  neither  of  my   Land,    neither 
from  elfewhere,    may    for    this    be    hindered,    or 
damnified  in  any  wife :  and  if  any  man  or  woman 
oppofe  them  againft,  we  Will  and  Command  that 
all  our  Liege  People  them  hold  for  deadly  Ene- 
mies ;  and  bccaufe  we  will  that  this  be  ftedfaft  and 

lafting, 
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lading,  we  fend  you  this  Writ  open,  figncd  with 
our  Seal  to  be  kept  amongft  you  in  *  Store ;  wit- 
♦  Hord\  ncfs  our  felf  at  London  the  i  %tb  day  of  the  Month 
of  06lobtr^  in  the  two  and  fortieth  year  of  our  Co- 
ronation ;  and  this  was  done  before  our  fwom 
CounfcUors,  Boniface  Archbilhop  of  Canierburj^ 
,  JVaUer  of  Canielow  Bifliop  of  fForafier,  SimoH  Mmt- 
fort  Earl  of  Leicefier^  Richard  of  Clare  Earl  of 
Glocejier  and  of  Hartford,  Roger  Big^  Earl  of  Nor^ 
folk  and  Marcfchal  of  England^  Peter  of  Savoy ^  PHU 
Uam  oiAubemarle,  John  of  Plejfeiz  Earl  of  Warwick^ 
John  Gefferijfon,  Peter  of  Montfort,  Richard  of  Grty^ 
Roger  of  Mortimer^  James  of  Alditbfyj  and  before 
others  more. 

AND  all  in  thefe  fame  words  is  fent  into  every 
other  Shire  over  the  Kbgdom  of  England^  and  alfo 
into  Ireland. 
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